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Exhibit 5. 
Section E 
REASONS WHY A 5,000 WATT AM RADIO STATION] IS 
NECESSARY AND WANTED IN SANTA BARBARA AND 
THE TRI COUNTIES 
Does Santa Barbara and the Tri-Counties need and want a5 KW 
AM Radio Station that will afford needed primary coverage? Would a 
5KW station serve the Tri-County area as a true Public Service medium? 
Would a 5KW station serve in the interest of Civil and National Defense ? 
Does the current and projected growth of the immediate and surrounding 
area indicate the need for a 5KW station? Would a 5KW serve all seg- 
ments of the population and economy? Will a 5KW station) give needed 
services that are not now given by the existing stations ? 
The Tri-Counties, in some respects, has needed a Radio Station 
for a good many years that would give primary coverage to the many 
areas that do not now have primary radio coverage, and by reason of 
the rapid growth that is now taking place in all areas of the Tri-Counties, 
this need grows by the day. The business men of this area and the Tri- 
Counties have for a long time wanted a radio outlet that would reach all 
areas of the business and shopping locations. No one newspaper does 
this and the television station that does reach most of the area has rates 
that are so high that ninety per cent of the business men cannot afford 
any kind of consistent campaign. Dollars that would have been spent in 
radio have not been spent, because of this lack of primary|coverage. 
The sole reason that the Advertising Agencies have spent so little 
money in radio in the Tri-County area is due to the lack of any overall 


coverage. As the situation now exists they would have to buy eight to 


| 
ten stations to get the required coverage, with certain areas still not 


being covered. An expenditure of this magnitude is not warranted. With 
coverage from a single station the expenditure would be only fractional 
and would enable the national and regional advertisers to cover the 

| 
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2 
Tri-County market much more effectively. 

Many business men have for some time expressed the desire for 
Tri-County radio coverage. The greater percentage of the Santa 
Barbara economy/is based on the tourist dollar spent with the hotel, 
motel and restaurant people, plus the money spent with the retail busi- 
nesses by the tourist during his stay in the city. Much of this business 
comes from the San Diego, Los Angeles areas and the Bakersfield, 
Fresno areas; also many conventions can be brought to this city from 


these areas. 
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Consequently the hotel, motel, restaurant and retail people have 
for many years been looking for radio coverage that will reach this 
business potential. 

Another large segment of the economy of this area is in the lemon, 
orange and avocado groves and in large cattle ranches. Weather fore- 
casts and market reports are very important to these people. During 
the winter months the "Fruit Frost Warnings" are a basic necessity to 
the lemon, orange and avocado people. Due to the rugged mountainous 
terrain of this area the desired coverage cannot be accomplished by the 
existing 250 and 1,000 watt stations and the 50KW stations in Los 
Angeles cannot give the coverage. Also there are many times that the 
forecasts are completely different for the two areas. In other words, 
due to this terrain there are areas that do not have radio coverage and 
other areas that do not have consistent coverage. There are weak and 
dead spots throughout the area. 

Within this Tri-County area there are, and are going to be, four 
permanent military installations: Port Hueneme, Point Mugu, Oxnard 
Air Force Jet Interceptor Base, and the new Guided Missile Center at 
Lompoc. With a 5KW station located in Santa Barbara, Civil and/or 
National Defense could be much better served and complete coverage 
could be accomplished. Also Santa Barbara is fast becoming an Elec- 
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tronic Research Center where much development and research is being 
done for the government, another reason why better and more complete 
Conelrad coverage is needed. There are weak and dead spots within 


eight miles of the city now, from the existing 250 and 1,000 stations. 
It has been estimated by the General Telephone Company, the 
Chamber of Commerce and the Federal Government that ts area will 


grow and expand very rapidly in the next five years. Genéral Telephone 
expects a metropolitan population of 100,000 by 1959 and 155,000 by 
1963. Many sources believe that the growth will be even faster. The 
people that will move into this area henceforth will have to live and 
build houses in the areas that suffer from the weak and dead spots in 
coverage. The Federal government has estimated that between 1970 and 
1975 there will be a continuous buildup from San Diego to Lompoc. In 
other words, the growth throughout this area will border on phenomenal. 
A 5KwW station will serve to the advantage of the tourist industry, 
the retail business men, the lemon, orange and avocado | 


[101] | 


people, the cattle people, Civil and National Defense, the military in- 
stallations, the electronic research and development industry, the 
police department, sheriff's office, the state highway patrol and the 
entire general public. In each case it will give an addition to needed 
services, plus needed primary coverage throughout the Tri Counties. 
In essence a 5KW Station will enhance greatly all of ithe above 
needed services and will in many cases give the primary service to 
areas where the primary service does not now exist. 
For all the reasons stated above there is a very definite need to 
have single source radio coverage from Oxnard to San Luils Obispo on 
the coast and from Santa Paula to the area in back of San Luis Obispo. 


4 
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SUMMARY 

There are two major and basic points upon which this application 
is founded. 

1. Needed Primary Coverage 

There are large areas in the Tri Counties that exist from within 
a few miles outside the cities to the far reaches of the counties that do 
not have primary radio coverage. With many people living in these 
areas and with this section being one of the fastest growing sections in 
the entire country, we believe that this is a service the people of this 
area are entitled to. This 5KW regional station will give this needed 
primary radio coverage to our trading area and will bring along with it 
all of the benefits that are automatically derived from this service, plus 
the added Public Services we will incorporate into our programing. 

2. No Daytime Interference to WMAQ 

With a distance of 1,900 miles between the proposed 5KW station 
in Santa Barbara and the 50KW station in Chicago there can be no day- 


time interference and not even night-time interference that would be 


detrimental to the 50KW Chicago station, or even cause them to lose 
any listeners because of interference. With a daytime operation we 
will cause no more interference to WMAQ than Henry Kaiser's Honolulu 
station does to WHO Des Moines; consequently, we believe this applica- 
tion to be every bit as valid as Mr. Kaiser's. In addition, witha 
realistic look at present day radio needs concerning coverage, there is 
no longer any remote need for stations that cover three and four states; 
consequently there is no need of anything that resembles complete pro- 
tection of these 50KW Clear Channel stations. There are, however, 
many areas such as ours that have grown and are still growing rapidly 
since the end of World War II that now need primary radio coverage. 
There are millions of people in these areas to be served and they 
should receive this service from their own area and not from "power 
house” stations from outside areas, stations that will not offer them 


services that are of interest or concern to their area. 
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In other words, a "powerhouse" station located in Los Angeles 
will not under any circumstances be a Public Service, necessity or con- 
venience to the Tri Counties. A 5KW station located here in the center 
of our trading area can and will be. 
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Although there have been many pages written in thik application 
and other applications, and voluminous amounts of material gathered 
and written by the commission on the Clear Channel situation, is not the 
following the basic simple question? Have the needs of radio coverage 
changed in the past 23 years? If they have not changed, then there is 
no need to make any engineering modifications or rule changes. If the 
needs of coverage have changed, then it is self-evident that there must 
be engineering and rule changes made to comply with present day needs. 

It is our conviction there have been many changes in the needs of 
coverage. These changes are as follows: | 
1. Growth in population. 1934 population was approximately 

135,000,000; today's population is approximately 168,000,000. 

Tremendous increase in overall economy allowing support of 

radio stations in nearly all cities of 10,000 or more population. 

Complete change of listening habits brought about by growth in 

rural and outlying areas and overall impact that television has 


had on radio and radio's programing. 


af 
Radio's increased role in becoming a service medium to the area 


which it serves, which in turn makes it necessary for stations to 
be located in each area. 
Because of these changes and the many ramifications of the 
changes, we have real and immediate need of a 5,000 watt station in our 
| 


Tri County marketing area. 
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[Received, Oct. 31, 1958 - Chief, Hearing Division] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In the Matter of Applications of 


TRI-COUNTIES BROADCASTING COMPANY File No. 
Santa Barbara, California BP-11503 


For Construction Permit 


and 
NATIONAL BROADCASTING COMPANY (Station WMAQ) ) File No. 


) 
) 
) 


Chicago, Dlinois BR-548 


For Renewal of License 


PETITION REQUESTING IMMEDIATE CONSIDERATION 
OF PETITIONER'S APPLICATION NOTWITHSTANDING 
SECTION 1.351 OF THE COMMISSION'S RULES, OR FOR 
WAIVER THEREOF, AND FOR COMPARATIVE CON- 
SIDERATION WITH APPLICATION FOR RENEWAL OF 
LICENSE FOR STATION WMAQ, CHICAGO, ILLINOIS 


* * * * 


[148] 
held that a delay in action upon KOB's status and pending application 
and in the determination of the Appellant's rights in that case, because 
of the clear-channel rule-making proceeding, which had been pending 
for five years at that time, was unlawful. In the instant case, the rule- 
making proceedings upon the basis of which the Commission has refused 
to act upon Petitioner's application, which has long been available for 
action under Section 1.354 of the Commission's Rules, have now been 
pending in an undecided status for more than thirteen years. Nor can 
the Commission properly rely upon the fact that it has issued a Proposed 
Report in Docket No. 8333 on March 12, 1954. Not only have more than 
four years elapsed since that Proposed Report was issued, but the Com- 
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mission expressly stated in that report that it expects to'continue the 
"freeze" on the processing of daytime only and limited time applica- 
tions upon both 1A and 1B Clear Channels until the Clear Channel pro- 
ceedings (Docket No. 6741) are decided. And, notwithstanding the fact 
that the Commission has issued a Notice of Proposed Rule-making in 
Docket No. 6741 on April 15, 1958, the Commission stated in paragraph 
76 of that Notice that applications on the frequency 670 ke. will continue 
to be frozen until some indefinite and unspecified time in! the future 
"when the pattern of new Class II unlimited time assignments on these 
channels has become sufficiently crystalized to insure that the assign- 
ments of new daytime stations would not unreasonably block opportunities 
for the assignment of Class II unlimited time stations meeting the above 
stated requirements." It is, therefore, apparent that despite the steps 
which have been taken by the Commission in Dockets 833\/and 6741, a 
further unreasonable and indefinite period of time is inevitable before 
the Commission expects to take action on Petitioner's application. 


[150] 


7. The Commission may not lawfully rely upon its recent re- 


adoption of its freeze order as Section 1.351 of its Rules, Section 4 of 
the Administrative Procedure Act requires that an opportunity be given 
to interested persons for the submission of comments upon any proposed 
substantive rules. While the Commission originally instituted rule- 
making proceedings in Docket No. 11846 calling for comments upon 
Part I of its rules, it subsequently postponed indefinitely the time for 
submission of comments, in an order issued on December 17, 1956 an- 
nouncing that it expected to issue a further notice of proposed rule- 
making with opportunity to interested persons to submit comments upon 
a revised set of proposed rules. However, no such further notice of 
proposed rule-making was ever issued and no opportunity was ever 
afforded to interested persons to submit comments with respect to Sec- 
tion 1.351. Instead, the Commission on December 13, 1957, ignoring 
the statements it had made in its order of December 17, 1956, issued 
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an order adopting the revised Part I of the Commission's Rules as final 
rules. Therefore’ the Commission has not, as required by Section 4(b) 
of the Administrative Procedure Act, afforded interested persons oppor- 
tunity to participate in the rule-making with respect to the adoption of 
Section 1.351 as a substantive rule, through submission of written data, 
views or arguments. 

8. Petitioner submits, in any event, that in the instant case a 
waiver of Section 1.351 is compelling, assuming arguendo the validity 
of such “rule''. The facts justifying such waiver, which are incorporated 
herein by reference, are set forth in the voluminous application filed by 
Petitioner. Examination of that application will disclose that Petitioner 
proposes a most unique service and a much needed service in the Santa 
Barbara area. Therefore, pursuant to Section 1.15 of the Commission's 


Rules and the decision 


[151] 
of the United States Supreme Court in U.S. v. Storer Broadcasting Com- 


pany, 351 U.S. 192, such waiver is respectfully requested. In further 


support for the request for waiver, it is respectfully pointed out that at 
the present time there is an extremely wasteful use of the frequency 
670 kc. There is only a single United States station licensed to operate 
on said frequency, namely, Station WMAQ in Chicago, licensed to the 
National Broadcasting Company. Petitioner's application is in full com- 
pliance with all existing valid substantive rules, and except for the 
freeze order referred to above, is eligible for grant under such rules. 
It is shown in such application and the attached engineering statement 
that there is no objectionable interference under existing Commission 
rules, to the operation of Station WMAQ. As is also shown in the 
attached engineering statement, Petitioner's proposed station would be 
located 1800 miles from WMAQ and the proposed operation could not 
cause any objectionable groundwave or "daytime skywave" interference 
even assuming the validity of the standards proposed to be adopted by 
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the Commission in its proposed Report and Order in Docket No. 8333. 
Moreover, it is apparent without detailed engineering that if "daytime 
skywave"' effects are to be assumed, Petitioner's proposed operation 
could not possibly cause any loss of service from WMAQ since there 
are now in operation several foreign stations which are located con- 
siderably closer to WMAQ — from about 300 to 500 miles|closer — 
than Petitioner's proposed station. It is therefore wholly unrealistic 
and arbitrary for the Commission to refuse to consider and act upon 
Petitioner's application where there can be no possible loss of existing 
service rendered by WMAQ but instead a great increase ih service to 


the large areas specifically 
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[Received Oct. 22, 1959 - F.C.C.] 


In the Matter of Application of 


William H. Buckley tr/as 
TRI-COUNTIES BROADCASTING COMPANY 
Santa Barbara, California 


For Construction Permit 


In re Amendment of Section 1.351 
of the Commission's Rules and 
Regulations 


File No. BP-11503 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


PETITION TO VACATE COMMISSION'S ORDER 
OF SEPTEMBER 18, 1959, AND FOR IMMEDIATE 
ACTION ON PETITIONER'S APPLICATION. 


1. Petitioner is an applicant for a construction permit for a new 
daytime station in Santa Barbara, California, on the frequency 670 kc. 
Petitioner respectfully requests that the Commission (a) vacate its 
order of September 18, 1959, amending its rules so as to iispose a new 
"freeze" with respect to its application; (b) immediately process and 
act on Petitioner's application in accordance with the procedures pre- 
scribed in Section 509 of the Communication's Act. In support of these 


requests, it is respectfully shown as follows: | 
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2. Petitioner's application has been pending with the Commission 
since July 31, 1957. The application requests daytime operation upon 
the frequency 670 kc., a Class IA frequency on which the only operating 
station is Station WMAQ, a Class IA station located in Chicago, Dlinois, 
owned and operated by the National Broadcasting Company. Petitioner's 
application was accepted for filing by the Commission shortly after it 


was tendered. 
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3. Pursuant to all applicable procedural and substantive Com- 
mission Rules, Petitioner's application was required to be processed 
and acted upon some time ago, except for the provisions of Section 
1.351 of the Commission's Rules providing that action on applications 
for daytime stations on Class I channels would be withheld pending con- 


clusion of the proceedings in Docket No. 8333, (daytime skywave pro- 


ceedings). The Commission has passed over Fetitioner's application 
and has processed other applications filed as much as a year or more 
after Petitioner's application was filed. 


4. A year ago, Petitioner filed a petition y/ 


in which it requested 
immediate consideration of its application. In that petition, it was urged 
that the Commission's continued failure to act upon Petitioner's applica- 
tion was in violation of the Commission's statutory duties and of Peti- 
tioner's legal rights. The contentions made in paragraphs 3, 4 and 5 of 
that petition are applicable in support of the instant Petition and are 
therefore incorporated herein by reference. 

5. In the Petition filed October 30, 1958, Petitioner pointed out 
that except for the provisions of Section 1.351, Petitioner's application 
was in full compliance with all existing substantive and procedural rules 
of the Commission and was, therefore, eligible for processing and action 
under the provisions of such rules and Section 309 of the Act. Petitioner 
submitted with that petition a verified engineering statement by a quali- 
fied consulting engineer to the effect that a grant of Petitioner's appli- 


11 
cation would (a) cause no objectionable interference, under then 


By, The petition was entitled "Petition Requesting Immediate Considera- 
tion of Petitioner's Application Notwithstanding Section 1,351 of the 
Commission's Rules, or for Waiver thereof, and for Comparative Con- 
sideration with Application for Renewal of License for Station WMAQ, 
Chicago, Illinois." 
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existing rules, to the operation of Station WMAQ; or (b) cause no objec- 
tionable groundwave or daytime skywave interference, as) determined 
under the engineering standards which the Commission had proposed to 
incorporate into its rules in its Proposed Report and Order in Docket 
No. 8333 issued on March 12, 1954. The allegations pertaining to such 
interference set forth in paragraph 8 of that petition are incorporated 
herein by reference. 

6. The purpose of the engineering statement was to dispel any 
possible claim that a grant of Petitioner's application might in some 
way adversely affect the rights given to Station WMAQ under its existing 
license or a renewal of license under which greater rights to protection 
might be obtained as a result of new rules or engineering| standards 
adopted by the Commission. Also, in order to protect Petitioner's 
Ashbacker rights to a comparative hearing in the event that such a 
claim might later be raised by the Commission or Station WMAQ, Peti- 
tioner asserted such Ashbacker rights in connection with the WMAQ 
renewal application which was then pending or about to be filed. Station 
WMAQ filed an opposition to Petitioner's Petition in which it contended 
that action on Petitioner's application "would seriously prejudice the 
final decision of some issues in Docket 8333" and "may" also prejudice 
some of the issues in Docket 6741, and in addition "would|cause objec- 
tionable interference to WMAQ and to Station KNBC, San Francisco" 
(another NBC owned station). Its claim of objectionable interference 


| 
was not supported by any engineering showing whatever. And despite 
this claim, WMAQ insisted that, because of the freeze, Petitioner was 
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not entitled to comparative consideration of its application with WMAQ's 
renewal application and that WMAQ was entitled to a grant despite the 
fact that it might thereby obtain the right to claim a modification of its 
renewed license and a right to have Petitioner's application designated 


for hearing. 
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7. To date no action has been taken on Petitioner's petition of 
October 30, 1958. On September 22, 1959, the Commission released its 
Final Report and Order in Docket No. 8333 amending certain of its Rules 
so as to give recognition to daytime skywave transmissions, and another 
Order amending Section 1.351 of its Rules, effective October 30, 1959. 
By its Final Report and Order, the Commission amended its rules (1) by 
adding a new section, Section 3.38, which precludes any future grant of 
applications requesting Class I limited time operations; (2) by revising 
Section 3.23(b) of the Rules so as to restrict limited time operations to 


those which had been authorized prior to October 30, 1959; and (3) by 
adding new sections, Sections 3.24(h) and (i) and 3.187 which (a) estab- 
lished future protection to the 0.1 mv/m groundwave contour of Class I 


stations from daytime skywave radiations of co-channel Class II stations 
during two hours following local sunrise and two hours preceding local 
sunset and (b) which prescribed a new engineering method for deter- 
mining the maximum radiation which would be permissible. By its Order 
amending Section 1.351, the Commission changed that rule so that the 
freeze would not terminate upon the effectiveness of its decision in 
Docket No. 8333, as provided by the terms of that Section, and so that 
instead the freeze would continue in effect "pending conclusion of the 
proceeding in Docket No. 6741" (the clear channel proceedings). By 

this amendment, also, the freeze was enlarged so as to apply to addi- 
tional types of applications, not previously frozen, on all the Class I-A 
and I-B frequencies, (with the exception of six specified Class I-B 


frequencies), and was lifted with respect to 
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[176] 
Class II applications on these six frequencies. The frequency 670 kc is 
one of the 24 Class I-A frequencies with respect to which the freeze 
was extended and enlarged. 2/ 
8. In view of the fact that Petitioner's application has not and 
does not request limited time operation or involve daytime skywave 
radiations in excess of those prescribed under the new rules, no amend- 
ment of the application is necessary in order to bring its application 
into compliance with these new rules. Petitioner, however, has supple- 


mented its application by the submission of another statement, prepared 
by its consulting engineer, showing conclusively that the operation pro- 
posed in its application would not result in radiation, during two hours 
following local sunrise and two hours preceding local sundet, in any 
direction toward the 0.1 mv/m groundwave contour of a co-channel 
United States Class I station, which exceeds the maximum) radiation 
values permitted under Section 3.187. The supplemental engineering 
statement although not required under the application forms or the Com- 


mission Rules, has nevertheless been submitted in order to eliminate 
any possible question as to whether Petitioner's application is sufficient 
and complete and is eligible for processing under Sections) 1.301, 1.302, 
1.303, 1.304, 1.305, 1.306, 1.307 and 1.311 of the Commission's Rules. 
9. It is respectfully submitted that the Commission's new freeze 


| 
order is illegal and void and must be vacated. By its terms, the new 


| 
Section 1.351 is applicable to Petitioner's application, even though it 
now complies with all substantive requirements established pursuant to 
| 


the 


27 In addition, the freeze was extended and enlarged with | respect to 
15 Class I-B frequencies. 
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proceedings andthe Commission's final decision in Docket No. 8333. 
The Order, insofar as it applies to Petitioner, is a flagrant denial of 
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Petitioner's rights! under Section 309 of the Communications Act, and 
continued inaction by the Commission upon said application is in violation 
of the Commission's statutory obligations set forth implicitly and ex- 
pressly in Sections 6 (d) and 10 (e) of the Administrative Procedure Act, 
and in the decisions of the Courts, American Broadcasting Company v. 
F.C.C., 89 US. App. D.C. 1298, 191 F. (2nd) 492, 7 R.R. 2033 (1951); 
Cf. Harbenito Broadcasting Co., Inc. v. F.C.C., 94 US. App. D.C. 329, 
218 F. (2nd) 28, 10'R.R. 2079(1954). Whatever may have heretofore 
been Petitioner's legal rights to prompt action on his application, there 
can now be no possible question as to such rights. The situation today 
is that Petitioner's application has been on file and has been kept ina 
frozen status for over two years. Except for the freeze order providing 
for deferment of action until the decision in Docket No. 8333, it has been 
eligible for processing and either grant or designation for hearing 
throughout this period. During this time, it has been in this frozen status 
because the Commission was concerned that it might adopt rules in 
Docket No. 8333, relating to protection to clear channel stations from 
daytime skywave transmissions of daytime stations on the frequency 
670 kc and because Petitioner's application might be in conflict with the 
rules which might be adopted. It is now the fact that Petitioner's appli- 
cation has never been in conflict with the daytime skywave rules which 
have now been adopted. 

10. A reading of the Court's decision in the Harbenito case (cited 
above) makes it perfectly clear that the Court found it possible to 
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sustain the Commission's action freezing the Harbenito application only 


because of statements cl to it by the Commission to the effect that, as 


of the time of the Court's decision, the freeze would only be of relatively 
short further duration in view of the fact that a Proposed decision in 
Docket No. 8333 had recently be issued by the Coniniesion ©” Now, 
however, the Commission has decided the Daytime Skywave proceeding 
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and has adopted rules which solve the problems which gave rise to such 
proceeding and to the long freeze on daytime applications.| But the Com- 
mission, in complete derogation of the publicly stated purposes for 
severing that proceeding from the Clear Channel (Docket No. 6741) pro- 
ceeding, 5 has reimposed and broadened the freeze on daytime applica- 
tions so that it will be in effect until another indefinite, uncertain and 
very remote time in the future, after it may issue a final decision in that 
proceeding, and after it may decide, as it stated in its "Further Notice 
of Proposed Rulemaking" in Docket No. 6741 on April 15, 1958, that 
"reasonable opportunity has been provided for the assignment of un- 


limited Class II stations on these (clear) | 
| 


37 See Commission Brief filed April 30, 1954, in Harbenito v. F.C.C., 
(cited above) particularly pp. 5-7, 11, 43-46. 


4/ The situation in the Harbenito case, precipitated the action of the 
Commission severing the Daytime Skywave proceeding from the Clear 
Channel proceeding. Its order recited the necessity of such action in 
order to bring about expedition of a decision which would unfreeze day- 
time and limited time applications (1 R.R. 53:996). On March 12, 1954, 
which was about 49 days before the Commission filed its brief in the 
Harbenito case, the Commission released a proposed decision in Docket 
No. 8333, in which there had been no action by the Commission since 
January 1948, a period of over six years. Heavy reliance was placed by 
the Commission in its brief on this fact to support its contention that 

the freeze could be expected to continue for only a short additional period. 


5/ See 1RR. 53:996 
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channels" (See para. 76, Further Notice of Proposed Rulemaking, Docket 
No. 6741, 1 RR. 53:xlix at 53:lxx). Worse still, the time for lifting the 
freeze has been made even more indefinite, uncertain, unclear and 
remote, in the light of the Commission's recent "Third Notice of Pro- 
posed Rulemaking” in Docket No. 6741. For in the latter Notice, the 
Commission now has abandoned the clear channel breakdown approach 
proposed in its Further Notice of April 15, 1958, and has embarked on 


an entirely new breakdown approach which includes the extremely 
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controversial proposal for power in excess of 50 kw for clear channel 
stations, despite the fact that the record already contains great masses 
of evidence with respect to this matter. 

11. These circumstances amply demonstrate the unlawfulness of 
the new freeze imposed by the Commission's recent amendment of Sec- 
tion 1.351. Even more, they vividly demonstrate that, whatever con- 
siderations of public interest may have impelled the Commission in the 
past to maintain the freeze, such considerations are overwhelmingly 
counterbalanced by the fact that, after the more than twelve-years of 
freeze, continuation of the freeze will only serve to bulwark and 
perpetuate the monopoly which Clear Channel stations, such as WMAQ, 
have enjoyed, during this period. 

12. The case of the Petitioner is vividly in point. Because Peti- 
tioner's application now involves no objectionable interference to Station 
WMAQ, the dominant station on the frequency applied for by Petitioner, 
that Station has no privilege or right, under the Act or the Commission's 
substantive rules, even to be accorded a hearing before Petitioner's 
application may be granted, let alone a right that that application be 
effectively denied by inaction. Yet, by its new freeze 


[180] 
order the Commission has bestowed on WMAQ the tremendous benefit 


of an effective denial of Petitioner's application without hearing and of 
a right to profit from exclusive occupancy, but extremely wasteful use, 
of the frequency 670 kc, daytime as well as nighttime, to the exclusion 
of any other station in the United States. And Station WMAQ enjoys 
this monopolistic position in the face of Commission rules which ex- 
pressly permit daytime operations on this channel by other stations. A 
more flagrant instance of arbitrary and unlawful administrative action 
is hardly imaginable. 

13. This situation prevails and would continue to prevail, with 
only minor differences in degree, with respect to all the other I-A 
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channels. Meantime, applicants who must necessarily Idok to these 
channels, in view of the relative scarcity and crowded state of the 
channels other than the clear channels, must wait and wait, without 
knowing for how much longer than the already elapsed 12 years, to be 
accorded even the simple right of having the Commission examine 
their applications, let alone the right to a hearing. And this must be So, 
under the new Commission fiat in Section 1.35, as amended, even though 
those applicants have done everything they could possibly do to conform 
their applications to the newly devised Commission Rules. And what is 
even more ironical, and indeed tragic, is that those applications have 
been frozen for the reason that the Commission has thought, over those 
twelve years, that new rules such as these might be adopted and might, 
when adopted, preclude a grant of such applications. Now that such ap- 
plications are found to have been, or have been made, consistent with 
those Rules, a new, and even more indefinite and broader freeze has 
been imposed. 
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14. The reasons given for linking this new freeze to the clear 
channel proceedings are identical with reasons which the Commission, 
in the past, has vigorously rejected and repudiated as untenable, both 
under statutory and public interest standards. In the case of WJR, The 
Goodwill Station, Inc. v. F.C.C., 84 U.S. App. D.C. 1, 174 F. 2d 221, 
reversed 337 U.S. 265, 93 L. Ed. 1353, 69 S. Ct. 1097, the Commission 
vigorously and successfully resisted the contention of WJR, the clear 
channel appellant, to the effect that because of the pendency of the clear 
channel proceedings, action should have been withheld upon all applica- 
tions for daytime stations on Class I-A channels because such action 
might prejudice the decisions which might be made in the Clear Channel 
proceeding. In its brief to the Court of Appeals, the Commission, refer- 


ring to a previous opinion by the Commission ® denying a petition by 


the Clear Channel Group requesting the imposition of a bnoad freeze on 
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applications for Class II stations on 1-A channels, stated as follows: 
. ..In its opinim the Commission pointed out that if the 

petition [of the Clear Channel Group] were granted 'the 
net result would be to preclude the Commission to a very 
large extent from exercising its licensing functions." 
The Commission further pointed out that there is no valid 
reason for withholding action on those applications request- 
ing authority to operate on clear channels in accordance 
with the Commission's policy. For these applications are 
consistent with the Commission's Rules and Regulations 
and fulfill a definite public need for service at this time. 
It also pointed out that these grants would not serve as a 
barrier to a change in the Rules to permit operation with 
power in excess of 50 kilowatts, should the Commission 
determine that such a change is in the public interest, 


since, in any event, 


6/ Petition of Clear Channel Group, 3 R.R. 1204 (1947) 
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extensive readjustments would be required, and any day- 

time stations now authorized would be subject to whatever 

Rules and reallocations which might be adopted as a result 

of the Clear Channel Hearing, just as existing Class I 

stations presently operating daytime on clear channels 

would be . . .". (Commission Brief p. 41) 

15. Both the Court of Appeals and the Supreme Court completely 
sustained the Commission's position on the public interest aspects of 
the requested freeze. The Supreme Court characterized WJR's con- 
tentions as based upon "suppositious eventualities that the Commission 
at some indeterminate future time might modify its rules governing 


clear channel stations." 
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16. It would be impossible to find any logical reason why today 


the public interest or the Commission's other more spe¢ific statutory 
obligations require any different approach to the question of the neces- 
sity for a freeze on Petitioner's application than the one| vigorously 
urged to the Courts by the Commission in 1947. Indeed,|after 12 years 
of such a freeze, imposed by the Commission for entirely different 
reasons (namely, daytime skywave interference) than those which it 
formerly so vigorously and successfully resisted, it is, unquestionably, 
even more compellingly and overwhelmingly in the public interest to 
terminate the freeze. And, even if it be assumed arguendo that it may 
be in the public interest in some circumstances to withhold action on 
some applications because of future ''readjustments" which might be 


necessary as a result of a pending rule making proceeding, 
| 
| 
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this argument can in no wise be applicable to Petitioner's application. 
For, in the engineering statement submitted by Petitioner, it is clearly 
shown that a grant of its application could in no way complicate any 
"future readjustment" contemplated under the Commission's latest 
proposed method of breakdown of the frequency 670 kc or the proposed 
assignment of an additional Class II fulltime station on that channel. 

17. In equating public interest considerations, the|\Commission 
cannot and should not fail to consider the equities of the applicants 
whose applications have so long been frozen. Continued inaction on 
their applications visits upon them harsh economic consequences: they 
are unable to make business plans for the future; they are saddled with 
heavy costs for presentation and amendment of their applications; and 
rapidly increasing costs of equipment and labor, will require heavier 
investments if and when a grant is obtained. These consequences, and 
others, are fully described in the attached affidavit of the Petitioner. 

18. It is respectfully submitted that it has been established by 


the foregoing: 
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{a} That Petitioner's application, because of its file number, 
the length of time it has been on file, its consistency with all applicable 
Commission Rules as to the facilities requested, and the form and con- 
tent of applications, is required to be processed and acted upon imme- 
diately, and in any event before the processing of any later filed appli- 
cation, in accordance with the procedures prescribed in Section 309 of 
the Act; 
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(ob) That Petitioner is entitled either to have its application 
granted immediately, or, if the Commission finds upon examination 
thereof, any reason or reasons, other than Section 1.351 as amended, 
why it cannot be granted, Petitioner is promptly entitled to be accorded 
its statutory right to a hearing upon notice as to such reasons. 

19. Accordingly, it is respectfully requested that the Commission's 
Order of September 12, 1959, amending Section 1.351 of its Rules be 
vacated and set aside prior to its effective date, or, based upon the con- 
siderations heretofore advanced and without waiver of Petitioner's con- 
tentions concerning the unlawfulness of said amended Rule, that said 


Rule be waived as to Petitioner u/ , to the end that Petitioner's applica- 


tion may be granted or designated for hearing; that Petitioner's appli- 
cation be immediately processed and a grant thereof made, or, if the 
Commission should find that said application necessitates a hearing, 
that the Petitioner be immediately accorded his statutory right thereto 
upon notice as to the reasons for such hearing. Petitioner further states 
that he will accept a grant of his application upon the condition that it 
will be subject to any rules or amendment of rules which may be validly 
enacted by Commission decision in Docket No. 6741. 

Respectfully submitted, 


William H. Buckley tr/as 
TRI-COUNTIES BROADCASTING 
Dated: October 22, 1959 COMPANY 


Cottone & Scheiner By /s/ Benedict P. Cottone 
1001 Connecticut Avenue, N.W. Benedict P. Cottone 
Washington 6, D.C. His Attorney 
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7/ Petitioner incorporates by reference herein the allegations in its 


petition filed October 30, 1958 pertaining to the reasons 


why the Com- 


mission is required to entertain Petitioner's request for waiver and 


the factual considerations requiring a waiver. 
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[Received Oct. 27, 1959 - F.C.C.] 


COTTONE AND SCHEINER 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


October 26, 1959. 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 


RE: Application of William H. Buckley tr/as 
Tri-Counties Broadcasting Company, 
for construction permit. 

(File No. BP-11503). 


Dear Miss Morris: 


On October 22, 1959, the undersigned filed a "Petition to Vacate 
Commission's Order of September 18, 1959, and for Immediate Action 


on Petitioner's Application", referred to above. In paragraph 17 of the 


Petition, reference was made to an attached affidavit. 


As the result of inadvertence, the said affidavit was not attached 


to the Petition. Accordingly, there is submitted herewith the original, 


together with 15 copies of the affidavit of Wm. H. Buckley, and it is 


respectfully requested that the enclosed affidavit be attached to the 


aforesaid Petition, filed on October 22, 1959. 
Very truly yours, 


/s/ Benedict P. Cottone 


Benedict P. Cottone 
Counsel for William 


H. Buckley 


tr/as Tri-Counties Broadcasting 


BPC:MO Company 
ENCLOSURES 
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[Received Oct. 27, 1959 - F.C.C.] 


STATE OF CALIFORNIA ) 
City and County of Santa Barbara ) 


ss. 


WILLIAM H. BUCKLEY, being first duly sworn upon oath, deposes 
and says that he is the applicant for, TRI-COUNTIES BROADCASTING 
COMPANY'S application for a 5,000 watt, Daytime Only Station, on the 
1A frequency of 670. File Number BP-11503. Affiant additionally states 
that this application has been pending with the Federal Communications 
Commission since July 31, 1957, because of the provisions of the Com- 
mission's "freeze" orders, and that this condition has and continues to 
work a material financial hardship on him. He further states that the 
material contained in this report was prepared by him, and that he 
believes it to be true. 

Because this application has been held in a state of "freeze", and 
has not been processed over this period of time, I have incurred many 
additional expenses that would not be incurred in the normal application. 
These expenses have been both legal and engineering. In addition, much 
more of my own time has been spent in endeavoring to get some sort of 
action on the application. This time, of course, has been taken away 
from my other businesses. By having the application held up, and with 
no relief in sight; it has disrupted my entire business position, in the 
past, now, and very much so in the future. 

During the time that the application has been held in "freeze" 
equipment cost and labor construction cost have risen considerably and 
will, no doubt, continue to rise in the future. 

At the time of filing the application I obtained the best engineering 
advice possible from Mr. J. Tapp in Los Angeles, and Mr. A. E. Towne 
in San Francisco, and was advised that there was no regular frequency 
available in this area that would render a service and signal that would 


cover the surrounding area that does not have a 
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good serviceable signal from existing stations. I wanted to furnish this 
service to the people throughout this Tri-County area that receive no 
primary signal or receive only secondary service. I consulted the FCC 
maps which show that a great part of this area is a White Area, no 
primary signal. I was told the only possible frequency that would accom- 
plish this was a 1A Clear Channel. I was also told that applications on 
these frequencies had been frozen for twelve years and that only day- 
time stations could be put on the frequencies. At the same time I was 
made aware the Commission had stated the reason for the "freeze" was 
to allow the Daytime Skywave problem to be settled, and after that the 
"freeze" would be lifted. We decided to take a look at Docket 8333 and 
find out if the proposed changes contained in this Docket would, if 
adopted, interfere in any way with my proposed application. We dis- 
covered there would be no Daytime Skywave interference to WMAQ at 
all under the proposed changes. When I filed the application I also filed 
a map and an Engineering Statement pointing out there would be no Day- 
time Skywave interference from the proposed station to) WMAQ Chicago. 
I believed that showing this, combined with the fact that /I would be 
rendering a new service to underserved areas, my application would be 
considered, processed and approved. 
Believing this to be a reasonable deduction, I geared all my other 


interests to the plan that I would be granted my AM application ina 


reasonable amount of time. 
I have filed for and received a grant to build an FM station. I 

planned to combine the AM and FM operations, housing them together 

and using the same personnel and facilities. Iam also in the Background 

Music, Muzak, business and the Sound Contracting Business. These busi- 

nesses have also been thwarted in their progress because I geared their 

future with my overall plan that included the AM station. 
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In my future plans’ I have contemplated using the AM station to stabilize 
the economy of the FM station. The granting of the AM application will 
gather considerable advertiser support for the FM. The AM and FM 
stations will have about the same coverage and will be the only stations 
in the area to serve the underserved and White Areas. 

Any further delay in the processing of my application only compli- 
cates my entire situation, and from this point on compounds my financial 
hardship. Iam in the planning stages of expanding both my Background 
Music business and Sound Business into Ventura and San Luis Obispo 
Counties. To know one way or the other whether or not I will have AM 
radio to offer along with these other services will have a considerable 
influence over my decisions of exactly what to do. I cannot afford to 
guess wrong. I plan to multiplex my Background Music on FM, conse- 
quently FM will figure in an important manner to the overall future busi- 
ness picture. To know yes or no, one way or the other on my AM appli- 
cation will be of first degree importance in guiding me in exactly what to 
do with my FM station. In other words, to know whether or not lam 
going to have an AM station will directly effect the future of all my other 
business interests and will allow me to have the correct premises upon 
which I can build for the future. To not know and guess wrong could be 
very serious for my entire future in business. 

As much as I would like to receive a grant on my AM application 
and, as much as I believe there is a real need for the service that would 
be offered to this area from a 5,000 watt station on the low end of the 


dial, my entire future will benefit if I can know in the 


[189] 
immediate future that I will not receive the grant. I ask for and believe 
I have the right to this answer so this financial hardship can be brought 


to an end one way or the other. 


/s/ William H. Buckley 
[JURAT dated October 17, 1959] 
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[Received Oct. 22, 1959 - F.C.C.] 
COTTONE AND SCHEINER 


1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


October 22, 1959 
Miss Mary Jane Morris, Secretary 


Federal Communications Commission 
Washington 25, D.C. 


Dear Miss Morris: 
Transmitted herewith for filing are the required number of copies 
of an amendment of the application of William H. Buckley tr/as Tri- 
Counties Broadcasting Company, for a construction permit for a new 
daytime station in Santa Barbara, California (File No. BP- 11503), and 
of a Petition pertaining to said application. | 


Please communicate with this office with respect to this matter. 


Very truly yours, | 


| 
COTTONE AND SCHEINER 


By /s/ Benedict P. Cottone 
Benedict P. Cottone 
Its attorney 


[191] 
[Received Oct. 22, 1959 - F.C.C.] 
APPLICATION BY WILLIAM H. BUCKLEY TR/AS 
COUNTIES BROADCASTING COMPANY, FOR CONSTRUC- 
TION PERMIT FOR A NEW DAYTIME ONLY STATION IN 
SANTA BARBARA, CALIFORNIA ON THE FREQUENCY 
OF 670 WITH 5KW., OF POWER. (FILE NUMBER,BP- 11503). 
| 
The above application is hereby supplemented with the attached Engi- 
neering Statement of the applicant's Consulting Engineer. 
/s/ William H. Buckley 
[JURAT dated October 20, 1959] 


26 
[192] 


ENGINEERING STATEMENT BY A. E. TOWNE FOR 
TRI+COUNTIES BROADCASTING COMPANY 


STATE OF CALIFORNIA ) 
emer te 
City and County of San Francisco ) 


ALFRED E: TOWNE, being first duly sworn upon oath, deposes 
and says that he is President of A. E. TOWNE ASSOCIATES INC.., Radio 
Engineering Consultants, San Francisco, California; that he is a Regis- 
tered Professional Electrical Engineer in the State of California, and 
that his qualifications as an engineer have been given before the Federal 
Communications Commission, and that these qualifications as an Engi- 
neer competent to make engineering analyses are known to the Federal 
Communications Commission. 

He states that Tri-Counties Broadcasting Company, applicant for 
a proposed daytime 5000 watt station in Santa Barbara, California, has 
retained him to prepare the following engineering statement relative to 
daytime skywave. 

The proposed daytime station would operate on the clear channel 
670 KC, now occupied by WMAQ in Chicago. The distance between Santa 
Barbara and the WMAQ transmitter is approximately 1800 miles. The 


daytime protected contour of WMAQ is .lmv/m, and this extends approx 


imately 300 miles in the direction of Santa Barbara. By application of 
Section 3.187 (b) (c) and Figs. 9 and 10 of the FCC Standards relative to 
daytime skywave for Class II stations, indicates 
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that a radiation in excess of 4000 mv/m would be permissible toward 
WMAQ without causing interference. The proposed radiation from 
Santa Barbara is only 425 mv/m. 
Considering the possibility of a Class II station to be located in 
southern Idaho and assuming its radiation at 1000 mv/m its .1 mv/m 


contour would extend approximately 220 miles toward Santa Barbara, 
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leaving 400 miles between the .1 mv/m contour and the proposed Santa 
Barbara station. From Section 3.187 (b) (c) referred to above, the 
maximum permissible radiation from Santa Barbara would be 725 mv/m. 
This is considerably in excess of that being proposed, so that no inter- 
ference would result should Santa Barbara operate with 500 watts day- 
time, non-directional. 

/s/ Alfred E. Towne 
[JURAT dated October 19, 1959] | 


[194] 
[Received Nov. 3, 1959 - F.C.C.] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of Application of 


William H. Buckley tr/as 
TRI-COUNTIES BROADCASTING COMPANY 
Santa Barbara, California 


File No. BP-11503 


For Construction Permit 


In re Amendment of Section 1.351 
of the Commission's Rules and 
Regulations. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


SUPPLEMENT TO "PETITION TO VACATE COMMISSION'S 
ORDER OF SEPTEMBER 18, 1959, AND FOR IMMEDIATE 
ACTION ON PETITIONER'S APPLICATION.” 


1. This Supplement is being filed in order to bring to the Com- 
mission's attention as further reasons for immediate action on Peti- 
tioner's application, certain recent actions by the Commission on Octo- 
ber 29, 1959, removing from the pending file and granting the application 
of Limited Time Station KPOP, Los Angeles, California, (File No. BP- 
7193) to increase power on Class I-A channel 1020 ke from 5 kw to 50 kw, 
with DA-1, on 1020 kc, limited time of KDKA, Pittsburgh, Pennsylvania, 
with engineering conditions, and two other actions previously taken by 


the Commission which were of similar effect. These two earlier actions 
| 
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were the Commission's grant on April 22, 1959, of the application of 
KXL, 750 kc, Portland, Oregon, to increase power from 10 kw to 50 kw, 
limited - WSB, (File No. BP-5325), and the Commission's action of 
July 22, 1959, granting the application of KJBS, 1100 kc, San Francisco, 
California, to increase daytime power from 1 kw to 50 kw, limited - KYW. 
(File No. 11362). 

2. In each of these three cases, the Commission removed the ap- 
plications from the freeze, and granted them, upon the applicants' 
Petitions showing that such action would be consistent with the expected 


manner of use of the fre- 
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quencies as proposed in the Commission's Notices of Proposed Rule- 
making issued on April 15, 1958 and September 22, 1958, in Docket No. 
6741. 

3. Petitioner has already established by competent engineering 
evidence, that its application is completely consistent with the new engi- 
neering standards adopted in Docket No. 8333. Petitioner has also already 
established, as apparently the Commission believed Station KPOP and the 
other stations referred to above apparently had, that action upon and 
grant of Petitioner's application would be consistent with the Commis- 
sion’s proposed new assignments in Docket No. 6741. Petitioner has 
already indicated its willingness to accept the grant on the condition, 
similar to that offered by Station KPOP, that the grant would be subject 
to the Commission's decision in Docket No. 6741. There is, moreover, 
no other basis for distinguishing the Petitioner's case from the KPOP 
case and the other two cases referred to with respect to the applicability 
of the freeze. Indeed, Petitioner's application presents an a fortiori 
situation since the Petitioner originally filed its request for immediate 
consideration of its application, notwithstanding the freeze, over a year 
ago, several months before KPOP filed its requests to remove its appli- 


cation from the irsese/ To this day that Petition has apparently been 
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completely ignored within the Commission since Petitioner has received 


no word whatsoever, nor has there been any Public Notice, as to any 


Commission consideration thereof or action thereon. The KPOP appli- 
ae 


cation was and is expressly covered by the Commission! 
| 


s recent amend- 


ment of Section 1.351 since paragraph (b) thereof freezes applications 


by limited time stations for "an increase in power" or a 


change in 


station location". This amendment also covers Petitioner's application. 


No reason is ap- 


a Ue pe ee 
KPOP filed a Petition to Remove Application from pending file on 
July 23, 1959, and a further informal letter request to the same effect 


on or after October 6, 1959. | 
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parent why Petitioner's application should not receive similar treatment 


by being acted on immediately and, in any event, before) 
date of this Amendment. 


the effective 


WHEREFORE it is respectfully again urged that the Commission 
immediately act upon Petitioner's application before any action is taken 
upon any later filed application and before the effective date of the 


amended Section 1.351. 


Respectfully submitted, 


William H. Buckley, 
TRI-COUNTIES BROADCASTING 
COMPANY, 


By /s/ Benedict P. 


Benedict P. Cottone 
Dated: November 3, 1959 His attorney. 


Cottone and Scheiner 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


tr/as 


Cottone 
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[Received Nov. 4, 1959 - F.C.C.] 
OPPOSITION TO PETITION TO VACATE COMMISSION'S 


ORDER OF SEPTEMBER 18, 1959, AND FOR IMMEDIATE 
ACTION ON PETITIONER'S APPLICATION 


* * * * * 


[210] 
Application For Renewal Of License For Station WMAQ, Chicago, Ili- 
nois’, which was filed on Petitioner's behalf by his attorney on October 
30, 1958. For in that petition it was clearly recognized by Petitioner's 
attorney that the "freeze" would continue until after the clear channel 
proceeding had been decided. There, Petitioner's attorney, who also 
represents him in connection with the present Petition, stated: 
"Nor can the Commission properly rely upon the fact that it 

has issued a Proposed Report in Docket No. 8333 on March 

12, 1954. . . . the Commission expressly stated in that 

report that it expects to continue the 'freeze’ on the 

processing of daytime only and limited time applications 

upon both IA and IB Clear Channels until the Clear Channel 


proceedings (Docket No. 6741) are decided." (par. 4, em- 
phasis supplied.) 


Certainly any error made by Petitioner or his advisers (which is not 
even concurred in by his attorney) should not entitle him to a special 
waiver of Section 1.351. 
There Are Other, Mutually-Exclusive Applications 

In considering Petitioner's request for a special waiver in his 
ease of Section 1.351, and for immediate processing of his application 
for a daytime station in Santa Barbara on 670 kc, the Commission 
should also take into account the fact that Petitioner's application 


directly 
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conflicts with at least three other applications filed with the Commis- 


sion before Petitioner filed his application and that these four appear 

to be mutually-exclusive. The three other applications, all for daytime 
stations on 670 kc, are: 
Applicant Location Power File No. 


Los Angeles Broadcasters San Fernando, Calif. 10 kw BP-7139 
Suburban Broadcasting Company Pacific Palisades,Cal.,.1 kw BP-6631 
The Wave Publications Vernon, Cal. 250 kw BP-6098 


The Petitioner's stated reason for requesting the waiver, that he 
must know "in the immediate future'' whether or not he will receive a 
grant of his application, would seem to be impossible of accomplishment 
even if the Commission should want to grant him the requested waiver, 


since his application would probably be assigned for hearing in connec- 


tion with the other mutually-exclusive applications.* | 


There are three standard broadcast stations already located in 
Santa Barbara, California, and that city is served by several other 
standard broadcast stations, so the present situation can|by no means 


be described as an emergency requiring the requested waiver. 
* Although it does not clearly so state, the Petition seems to indicate 
that Petitioner believes he should obtain a grant without hearing despite 
the existence of other conflicting applications, both co-channel and 
adjacent channel, filed prior to his. This would, of course, give him an 
advantage over these other applicants. 


[214] 
[Received Nov. 12, 1959 - F.C.C.] 


REPLY TO OPPOSITION OF NATIONAL BROADCASTING 
COMPANY 


* * 
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previous petition of Petitioner's expectation of a lifting of the freeze 
after decision in Docket No. 8333. Nor was there anything in the later 

| 
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petition which could have given NBC any reason to believe that such 
expectation was the basis for the waiver request. NBC obviously chose 
to interpret this as the ground, and the only ground, for the waiver re- 
quest, because it was unable to answer the actual grounds urged for 
the waiver request and this technique made it convenient for NBC to 
ignore those grounds. Petitioner's affidavit was submitted in order to 
illustrate the irreparable injury caused to "applicants whose applica- 
tions have so long been frozen" (See para. 17). Be that as it may, NBC 
has succeeded in proving exactly nothing in pointing out (1) that the 
Commission stated in its Proposed Report in Docket No. 8333 that it 
expected to continue the freeze, and (2) that Petitioner submitted as 
part of his application a statement giving reasons for breaking down the 
clear channels. ‘And it defies understanding how the statement by 
"Petitioner's attorney" quoted from Petitioner's previous petition, dis- 
proves what Petitioner's expectation was fifteen months earlier. 

7. Again, in relying on the pendency of three mutually exclusive 
applications, NBC has misinterpretated the basis for Petitioner's waiver 
request. It is utterly absurd for NBC to assume, even as faintly as it 
does, that Petitioner expects the Commission to grant his application 
without hearing if there are pending mutually exclusive applications. 
There is nothing whatever in the Petition which could have given NBC 
any reason for such an assumption. Petitioner has made it perfectly 
clear from the time it filed its previous petition that he was ready to go 
to comparative hearing with NBC if the latter can show that it will be 


caused objectionable interference. And he is ready to go to hearing 


6/ It is appropriate to point out that, if Petitioner expected that he 
could get a grant without comparative hearing with mutually exclusive 
applications, this would have been consistent with NBC's position that 
even though there may be interference between Petitioner's application 
and NBC’s renewals, those renewals should be granted without compara- 
tive hearing. (See NBC Opposition filed November 17, 1958) 


33 

| 
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with the pending applicants if they are still interested in prosecuting 


their applications and such applications are found to be!in proper form. 
Respectfully submitted, 


William H. Buckley 'tr/as 
TRI-COUNTIES BROADCASTING 
COMPANY 


By /s/ Benedict P. Cottone 
Benedict P. Cottone 
His Attorney | 


Dated: 
November 12, 1959 


Cottone and Scheiner 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


[Certificate of Service] 
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FCC 59-1186 
80948 


MEMORANDUM OPINION AND ORDER 
By the Commission: (Commissioners Hyde and Craven absent). 

1. The Commission has under consideration the following plead- 
ings: (a) Petition Requesting Immediate Consideration of Petitioner's 
Application Notwithstanding Section 1.351 of the Commission's Rules, 
or for Waiver Thereof, and for Comparative Consideration with Applica- 
tion for Renewal of License for Station WMAQ, Chicago, Illinois" filed 
on October 30, 1958, by the Tri-Counties Broadcasting Company (here- 
inafter Tri-Counties), applicant for the above-described new standard 
broadcast station at Santa Barbara, California; (b) "Opposition to Peti- 
tion of Tri-Counties Broadcasting Company" filed November 18, 1958, 
by the National Broadcasting Company, Inc. (hereinafter NBC), licensee 
of standard broadcast stations WMAQ, Chicago, Illinois, and KNBC, San 
Francisco, California; (c) "Reply to Opposition of National Broadcasting 
Company" filed by Tri-Counties on November 26, 1958; (d) "Petition to 
Vacate Commission's Order of September 18, 1959, and for Immediate 
Action on Petitioner's Application" filed on October 22, 1959, and supple- 
ment thereto filed on November 3, 1959, by Tri-Counties; (e) "Opposition 
to Petition to Vacate Commission's Order of September 18, 1959, and for 
Immediate Action on Petitioner's Application" filed on November 4, 1959, 
by NBC; (f) reply thereto by Tri-Counties filed November 12, 1959; and 
(g) "Opposition to Supplement to 'Petition to Vacate Commission's Order 
of September 18, 1959, and for Immediate Action on Petitioner's Applica- 
tion’ "’. 

2. Tri-Counties, by its first pleading, requests immediate consider- 
ation of its application notwithstanding Section 1.351 of the Commission 
Rules or a waiver of the said section and comparative consideration of 
its application with the pending application of NBC for renewal of the 
license of Station WMAQ, Chicago, Illinois. Tri-Counties' "Petition to 
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Vacate Commission's Order of September 18, 1959, and for Immediate 


Action on Petitioner's Application" characterizes the action of the Com- 


mission in adopting the September 18 Order complained of as a "flagrant 


instance of arbitrary and unlawful administrative action", requests that 
said order be vacated and that the application be immediately processed 


and acted on. | 


[227] | 

3. Section 1.351 of the Rules now and at the time |Tri-Counties 
first pleading was filed provides that, pending conclusidn of the daytime 
skywave proceeding (Docket No. 8333), action will be withheld on applica- 
tions which, among other things, propose daytime or limited time assign- 
ments on any of the frequencies specified in Section 3.25(a) and (b) of the 
Rules. The frequency requested by Tri-Counties, 670 kilocycles, is 
specified in Section 3.25(a). By Report and Order of September 18, 1959 
(FCC 59-970 released September 22, 1959, 27 FCC 587, 18 Pike and 
Fischer R.R. 1845, 24 F.R. 7755) and Supplemental Report and Order of 
October 21, 1959 (FCC 29-1072, 18 Pike and Fischer R/R. 1857) the Com- 
mission terminated the daytime skywave proceeding. Simultaneously, the 
Commission adopted a Third Notice of Proposed Rule Making, FCC 59- 
972, 1 Pike and Fischer, R.R. 53:lxxiii, inviting comments concerning 
the plan of assigning new Class II unlimited time stations on 23 clear 
channels and the use by Class I-A clear channel stations of power in 
excess of 50 kilowatts. At the same time, the Commission ordered the 
amendment of Section 1.351 of the Rules to make available several clear 
channel frequencies for additional assignments and to continue the former 
provisions in effect with respect to withholding action on certain applica- 
tions for the clear channel frequencies not specified in the amendment, 
until conclusion of the clear channel] rule-making proceeding. It is the 
Orier amending Section 1.351 of the Rules which Tri-Counties brands 


a "flagrant instance of arbitrary and unlawful administrative action." 
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4. In its first petition requesting immediate consideration of its 
application, Tri-Counties contends that the proposed operation at Santa 
Barbara would not cause interference to Station WMAQ, Chicago, Illinois 
(670kc, 50kw, U); that Tri-Counties' proposed station would be located 
1800 miles from WMAQ; that the proposal meets all requirements of 
the Commission Rules and engineering standards; that the continued 
failure of the Commission to act on Tri-Counties' application is a 
violation of the Commission's statutory duty under Section 6(d) of the 
Administrative Procedure Act to give prompt notice of "denial in whole 
or in part of any written application" and a violation of Tri-Counties' 
legal rights; that when the provisions of Section 1.351 (formerly Footnote 
10b of Section 1.371) were incorporated in the Commission's Rules, it 
was done without notice of proposed rule making; that the rule "must 
necessarily be treated as a substantive rule when it has been in effect 
for so long a period of time that it has resulted in virtual denial without 


hearing, of applications covered by that ‘rule’ "'; that, therefore, the 


Commission cannot lawfully continue to regard the provisions of Section 


1.351 as effective or as constituting a valid basis for further withholding 
action on Tri-Counties' application; that the Court of Appeals has recog- 
nized the illegality of continued inaction on matters concerning Station 
KOB, Albuquerque, New Mexico; that continued inaction on Tri-Counties' 
application is arbitrary; that the greater efficiency of the proposed opera- 
tion (as compared with the existing operation of WMAQ exclusively on the 
frequency) requires a grant of the application; that, pursuant to the pro- 
visions of Section 1.15 and the decision of the United States Supreme 
Court in U.S. v. Storer Broadcasting Company, 351 U.S. 192, the Com- 
mission should waive the provisions of Section 1.351, and, upon such 


waiver, grant the application. 


[ 228] 
5. In support of its request for waiver, Tri-Counties states that 


"It is. . . wholly unrealistic and arbitrary for the Commission to refuse 


[ 228] 
37 | 
to consider and act upon Petitioner's application where there can be no 
possible loss of existing service rendered by WMAQ but ‘instead a great 
increase in service to the large areas specifically shown in Petitioner's 
application"; that "Petitioner proposes a most unique service and a much 
needed service in the Santa Barbara area"; that WMAQ is the only station 
in the United States licensed to operate on 670 kilocycles; that the pro- 
posed operation "could not possibly cause any loss of service from WMAQ 
since there are now in operation several foreign stations which are located 
considerably closer to WMAQ— from about 300 to 500 miles closer — 
than Petitioner's proposed station"; and that the Commission should not 
grant WMAQ's application for renewal of license because, in Docket No. 
6741, the Commission, on April 15, 1958, issued a "Further Notice of 
Proposed Rule Making" proposing to change 670 kilocycles from a Class 
I-a frequency. 
6. In its opposition to Tri-Counties' initial pleading, NBC contends 
that Section 1.351 precludes a grant of the relief requested by petitioner; 
that Section 1.351 was properly adopted by the Commission; that it is a 
procedural, not a substantive rule, and therefore no notice was required 
beyond that given; that this case is not governed by the decision in 
American Broadcasting Company v. Federal Communicat ions Commis- 
sion (involving Station KOB), 89 U.S. App. D.C. 1298, 191) F.2d 492, 7 Pike 
and Fischer R.R. 2033, because the situations are not similar; that this 
case is governed by the decision in Middlesex Broadcasting Corporation 
(WTAO), 17 Pike and Fischer R.R. 700a, wherein a petition similar to the 
instant one was denied and the validity of Section 1.351 affirmed, the Com- 
mission pointing out that the delay in processing applications because of 


the pendency of the daytime skywave proceeding was not undue or un- 


reasonable"; that waiver of the Rules would not be justified here; that a 
grant of Tri-Counties' application would seriously prejudice the final 
decision of issues in the daytime skywave proceeding; that a grant of Tri- 
Counties ; application would cause objectionable interference to Stations 
WMAQ and KNBC contrary to Tri-Counties' claims; that Santa Barbara 
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has three fulltime standard broadcast stations and receives service from 
other stations; that petitioner's request for delay in WMAQ's renewal 
application should not be granted; that the request is an attempt to prej- 
udice the decision of issues in the daytime skywave and clear channel 
proceedings; that hearings should not be held now on Tri-Counties' ap- 
plication; that the application has not been processed yet, and, therefore, 
there is no need for a hearing; that no comparative hearing is needed 
because Tri-Counties does not suggest any change in WMAQ's current 
mode of operation, ‘and therefore the question is whether the proposed 
operation would cause interference to WMAQ, among other issues; and 
that WMAQ's license should be renewed. 

7. Tri-Counties, in its reply to NBC's first opposition, contends 
that the decisions in Middlesex Broadcasting Corporation (WTAO), supra, 
and WKOX, Inc. (WKOX), 17 Pike and Fischer R.R. 239, were erroneous; 
that, in any event, those decisions do not bar petitioner's claim to com- 
parative considerations with WMAQ's renewal application; that NBC failed 
to offer any evidence to support its claim that the Tri-Counties' 
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proposal would cause interference to Stations WMAQ and KNBC; that, if 
such interference would exist, it is a valid reason for a comparative 
hearing; that NBC's charge that Tri-Counties sought to prejudice the 
decisions in the daytime skywave and clear channel proceedings is prej- 
udicial and unworthy. 

8. It is Tri-Counties’ position as stated in its petition to vacate the 
Commission Order of September 18 and for immediate action on its appli- 
cation that the "order is illegal and void and must be vacated."' In support 
of this contention, Tri-Counties alleges, in substance, that the "Order, in- 
sofar as it applies to Petitioner, is a flagrant denial of Petitioner's rights 
under Section 309 of the Communications Act, and continued inaction by 


the Commission upon said application is a violation of the Commission's 
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statutory obligations set forth implicitly and expressly ih Sections 6(d) 
and 10(e) of the Administrative Procedure Act, and in the decisions of 
the Courts, American Broadcasting Company v. F.C.C., Bo U.S. App. 
D.C. 1298, 191 F.(2nd) 492, 7 R.R. 2033 (1951); Cf. Harbenito Broadcast- 
ing Co., Inc. v. F.C.C., 94 U.S. App. D.C. 329, 218 F.(2nd) 28, 10 R.R. 
2079 (1954)" that its application has been on file for over two years and 


“has been eligible for processing and either grant or designation for 


hearing throughout this period" except for the provisions of the rules 
deferring action until the decision in the daytime skywave proceeding; 
that the Tri-Counties' application has never been in conflict with the 
daytime skywave rules which have now been adopted; that "the Court 
found it possible to sustain the Commission's action in freezing the 
Harbenito application only because of statements" made by the Commis- 
sion in its brief in the Harbenito case to the effect that "the freeze would 
be of relatively short further duration in view of the fact) that a Proposed 
decision" in the daytime skywave proceeding had recently been issued, 
but that the Commission, "in complete derogation of the publicly stated 
purposes. . . has reimposed and broadened the freeze dn daytime appli- 
cations so that it will be in effect until another indefinite, uncertain and 
very remote time in the future”; that, in its most recent inotice of pro- 
posed rule making in the clear channel proceeding, "the Commission has 
embarked on an entirely new breakdown approach which includes the 
extremely controversial proposal for power in excess of!50kw for clear 
channel stations"; that "whatever considerations of public interest may 
have impelled the Commission in the past to maintain the freeze, such 
considerations are overwhelmingly counter-balanced by the fact that, 
after the more than twelve years of freeze, continuation of the freeze 
will only serve to bulwark and perpetuate the monopoly which clear 
channel stations, such as WMAQ, have enjoyed, during this period"; 

that the Commission's Order which Tri-Counties attacks as a "flagrant 


Lal 


instance of arbitrary and unlawful administrative action" effectively 
| 
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denies the Tri-Counties' application and bestows on WMAQ the "right to 
profit from exclusive occupancy, but extremely wasteful use, of the 
frequency 670kc"; that the reasons given by the Commission in its Order 
of September 18, 1959 for linking "this new freeze to the clear channel 
proceedings" are identical with reasons which the Commission, in the 
past, has vigorously rejected and repudiated as untenable, both under 
statutory and public interest standards, WJR, The Goodwill Station, Inc. 
v. F.C.C., 84 U.S. App. D.C. 1, 174 F.2d 221, 

[ 230] 
reversed 337 U.S. 265, 93 L.Ed..1353, 69 S.Ct. 1097; and that ''a grant 
of the Tri-Counties application could in no way complicate any ‘future 
readjustment’ contemplated under the Commission's latest proposed 
method of breakdown of the frequency 670kc or the proposed assignment 
of an additional Class II fulltime station on that channel." 

9. Tri-Counties urges that "in equating public interest considera- 
tions, the Commission cannot and should not fail to consider the equities 
of the applicants whoSe applications have solong beenfrozen."" Tri-Counties 
states that the Commission's "continued inaction” visits upon applicants 
“harsh economic consequences" because "they are unable to make business 
plans for the future; they are saddled with heavy costs for presentation 
and amendment of their applications; and rapidly increasing costs of equip- 
ment and labor, will require heavier investments if and when a grant is 
obtained."" The applicant supports his allegation that "harsh economic 
consequences” have been visited upon him by a sworn statement detail- 
ing his activities since the filing of the instant application. The applicant 
further states that "he will accept a grant of his application upon the con- 
dition that it will be subject to any rules or amendment of rules which may 
be validly enacted by Commission decision in Docket No. 6741." 

10. In Tri-Counties supplementary pleading filed November 3, 1959, 
the instant applicant cites three applications recently granted by the Com- 
mission. These actions by the Commission authorized power increases 
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for Stations KPOP, Los Angeles, California (File No. BP-7193); KXL, 
Portland, Oregon (File No, BP-5325); and KJBS, San Francisco, Cali- 
fornia (File No. BP-11362). The authorized operations jof KPOP, KXL 
and KJBS are limited by KDKA, Pittsburgh, Pennsylvania; WSB, Atlanta 
Georgia; and KYW, Cleveland, Ohio, respectively. Tri-Counties states 


that these applications were granted upon petitions by the applicants 


> 


showing that such action would be consistent with the expected manner 
of use of the frequencies as proposed in the clear channel proceedings; 
that there is no basis for distinguishing Tri-Counties proposal from the 
KPOP proposal; that Tri-Counties filed its request for immediate con- 
sideration of its application several months before KPOP filed its re- 
quest for immediate action; and that there is no apparent reason why the 
Tri-Counties' application should not receive similar treatment. 

11. NBC opposes Tri-Counties' petition to vacate the Commission's 
Order amending Section 1.351 of the Rules and for immediate action on its 
application, contending, in substance, that the daytime skywave proceed- 
ing has not been finally concluded in view of the fact that a number of 
parties have filed petitions for reconsideration of the Commission's 
action in terminating that proceeding; that to remove the "freeze" before 
conclusion of the daytime skywave proceeding would be premature; that 
the "freeze" was first instituted in the clear channel proceeding and not 
the daytime skywave proceeding; that the Commission has preserved the 
opportunity to decide the basic allocations issues involved in the two 
important allocations proceedings; that the granting of applications for 


daytime stations would make pointless much of the previous "freeze" 


and destroy the Commission's ability to make effective allocations de- 
cisions; that the Commission 
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has not violated Sections 6(d) of 10(e) of the Administrative Procedure 
Act; that the two decisions cited by Tri-Counties do not support its re- 
quest; and that Tri-Counties has not stated any valid ground for the Com- 
mission to vacate its Order of September 18, 1959. 
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name is so similar to that of Tri-Counties Public Service, Inc., in the 
same competitive markets that it will tend to confuse and mislead the 
public as to the licensee of the Commission. It is alleged by KUDU that 
it can only be assumed that the instant applicant is endeavoring to trade 
on the name "Tri-Counties" in order to attract both listeners and adver- 
tisers away from the existing station. 

16. To summarize, Tri-Counties basic contentions appear to be 
that the provisions of the Commission Rules requiring the withholding 
of action on its application are invalid; that, even if those provisions 
were valid, circumstances exist which require the Commission to waive 
said provisions; and that recent actions of the Commission indicate that 
proposals such as Tri-Counties are not inconsistent with the proposals 
contemplated in the clear channel proceeding. 

17. We consider first Tri-Counties claim that Section 1.351 of 
the Rules is invalid. The Commission's responsibility to provide a fair, 
efficient and equitable distribution of radio service imposed by Section 
307(b) of the Communications Act of 1934, as amended, obviously requires 
that the Commission consider, when appropriate, the advisability of mak- 
ing changes in the standard broadcast allocation scheme to implement the 
statutory mandate. In instituting the clear channel proceeding, we deemed 
it necessary to give thorough consideration to the problems involved. We 
are of the opinion that the matters which are the subject of the clear chan- 
ne] proceeding require that we withhold action on the Tri-Counties appli- 
cation until conclusion of the clear channel proceeding. Concededly, the 
clear channel matter and the companion proceeding concerning daytime 
skywave transmissions, now terminated, have consumed an extended 
period of time. We believe, however, that the time consumed by our 
inquiry is justified in view of the necessity of considering the numerous 


proposals 
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and counter proposals that have been submitted. External circumstances 
have tended to delay our final determination in both the!clear channel pro- 
ceeding and the daytime skywave proceeding. The years during which 
those proceedings have been in progress have seen the greatest growth 


in the number of standard broadcast authorizations in history. In the 


twenty-two years since 1937, the number of outstanding authorizations 


for standard broadcast facilities has increased from 704 to over 3500. 
| 


Recent years have seen the establishment of the television and frequency 
modulation broadcast services and the resulting diversion of the time of 
the Commission and its staff in the establishment of those services. It 
is our hope that, with the work already accomplished in the clear channel 
hearing, the Commission will be able to study the comments invited in 
the Third Notice of Proposed Rule Making in the clear channel proceed- 
ing and make a final determination in the not-too-distant future. This 
third notice is the result of a long complicated proceeding, the purpose 
of which is to devise methods and gain information toward insuring maxi- 
mum utilization of the United States Class I channels. Adoption of the 
criteria on September 18, 1959, with respect to daytime skywave inter- 
ference on Class I channels is a major step toward a final solution of 
the clear channel proceeding. We believe that the time;consumed in 
Docket No. 8333, and in Docket No. 6741 is justifiable in view of the 
fundamental public interest questions involved and that the pendency 
of these proceedings has not made Section 1.351 a substantive rule, as 
claimed by Tri-Counties. | 
18. Even assuming arguendo that, as claimed by |Tri-Counties, 
rule-making was required for the provisions of Section'1.351 extant 
both before and after November 30, 1959, it is to be noted that rule 
making in Docket No. 11846 preceded our action of December 11, 1957 
in adopting Section 1.351, and that in the rule-making proceeding in 
Docket No. 8333 it was proposed, among other things, to continue the 
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12. NBC contends that Tri-Counties has shown no reason for 
granting a waiver of Section 1.351 of the Rules and, in support of this 
contention, states that the instant applicant has stated in his affidavit 
filed with the Commission that he has been made aware that the "freeze" 
on his application would be lifted upon solution of the daytime skywave 
problem but that the applicant's counsel has stated, on applicant's be- 
half, in the original pleading filed October 30, 1958, that the Commis- 
sion's Proposed Report in the daytime skywave proceeding of March 
12, 1954, indicated that the processing of daytime only and and limited 
time applications would be withheld until conclusion of the clear channel 
proceeding; that the error of the applicant's belief that his application 
would be processed at the conclusion of the daytime skywave proceeding 
should not entitle him to a special waiver of Section 1.351; that there are 
other applications which are "mutually exclusive" with the Tri-Counties' 
proposal and therefore a hearing on ali the applications will be required; 
and that “the present situation can by no means be described as an 
emergency requiring the requested waiver" in view of the three standard 
broadcast stations in Santa Barbara and several other stations in other 
cities which serve Santa Barbara. 

13. Before discussing the contentions advanced by Tri-Counties 
in support of its’ present requests, we note certain deficiencies and 
problems indicated by a preliminary examination of the application. 

The Tri-Counties proposal will cause interference to NBC's San Fran- 
cisco station, KNBC. Therefore, at such time as the Tri-Counties 
application may'be designated for hearing, NBC must be afforded an 
opportunity at a hearing on the application to show why it should not be 
granted. The 25 mv/m contour of the Tri-Counties proposal will over- 
lap the 2 mv/m contour of Station KEAK, Tijuana, Mexico (690kc, 50kw, 
DA-N, U), in contravention of Section 3.37 of the Commission Rules. 

In view of Tri-Counties proposal to operate on 670 kilocycles, there is 
the possibility of second harmonic interference to Station KIST, Santa 
Barbara, operating on 1340 kilocycles. Moreover, the balance sheet 
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submitted by the applicant does not show cash or liquid assets over and 
above those needed to meet current expenditures, and it cannot be deter- 
mined on the basis of the information submitted from what source the 
applicant proposes to secure the funds needed. Therefore, it has not 
been determined that the applicant is financially qualified to meet the 
costs of construction and initial operation of the proposed station. 

14. In addition to the foregoing problems, the pendency of four 
other applications, action on which is being withheld pursuant to Sec- 
tion 1.351 of the Rules, present further interference problems. Simul- 
taneous operation of the Tri-Counties proposal and the proposal of the 
Empire Broadcasting Co. (File No. BP-5813, requesting authority to 
operate at Pomona-Ontario, California, on 680 kilocycles with a power 


of one kilowatt, daytime only) would result in mutual interference to an 
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extent that may affect more than ten percent of the population within the 
proposed Tri-Counties normally protected contour in contravention of 
Section 3.28(c) of the Rules. Three other proposals which would involve 
serious mutual interference with the Tri-Counties proposal are the fol- 
lowing: | 


BP-6098 NEW, Vernon, California 
The Wave Publications 
Requests: 670kc, z250w, Day 


BP-6631 NEW, Pacific Palisades, California 
Suburban Broadcasting Company 
Requests: 670kc, 1kw, Day 


BP-7139 NEW, San Fernando, California 
Los Angeles Broadcasters 
Requests: 670kc, 10kw, Day 


15. Still another problem arises in view of an objection filed by 
Tri-Counties Public Service, Inc., licensee of standard broadcast station 
KUDU, Ventura-Oxnard, California. By letter of October 3, 1957, counsel 
for Station KUDU requested that no grant be made to the applicant using 
the name Tri-Counties Broadcasting Company, on the grounds that the 
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name is so similar to that of Tri-Counties Public Service, Inc., in the 
same competitive markets that it will tend to confuse and mislead the 
public as to the licensee of the Commission. It is alleged by KUDU that 
it can only be assumed that the instant applicant is endeavoring to trade 
onthe name "Tri+Counties" in order to attract both listeners and adver- 
tisers away from the existing station. 

16. To summarize, Tri-Counties basic contentions appear to be 
that the provisions of the Commission Rules requiring the withholding 
of action on its application are invalid; that, even if those provisions 
were valid, circumstances exist which require the Commission to waive 
said provisions; and that recent actions of the Commission indicate that 
proposals such as Tri-Counties are not inconsistent with the proposals 
contemplated in the clear channel proceeding. 

17. We consider first Tri-Counties claim that Section 1.351 of 
the Rules is invalid. The Commission's responsibility to provide a fair, 
efficient and equitable distribution of radio service imposed by Section 
307(b) of the Communications Act of 1934, as amended, obviously requires 
that the Commission consider, when appropriate, the advisability of mak- 
ing changes in the standard broadcast allocation scheme to implement the 
statutory mandate. In instituting the clear channel proceeding, we deemed 
it necessary to give thorough consideration to the problems involved. We 
are of the opinion that the matters which are the subject of the clear chan- 
nel proceeding require that we withhold action on the Tri-Counties appli- 
cation until conclusion of the clear channel proceeding. Concededly, the 
clear channel matter and the companion proceeding concerning daytime 
skywave transmissions, now terminated, have consumed an extended 
period of time. We believe, however, that the time consumed by our 
inquiry is justified in view of the necessity of considering the numerous 


proposals 
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and counter proposals that have been submitted. External circumstances 
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have tended to delay our final determination in both the clear channel pro- 
ceeding and the daytime skywave proceeding. The years during which 
those proceedings have been in progress have seen the greatest growth 
in the number of standard broadcast authorizations in history. In the 
twenty-two years since 1937, the number of outstanding authorizations 
for standard broadcast facilities has increased from 704 to over 3500. 
Recent years have seen the establishment of the televisign and frequency 
modulation broadcast services and the resulting diversion of the time of 
the Commission and its staff in the establishment of those services. It 
is our hope that, with the work already accomplished in the clear channel 
hearing, the Commission will be able to study the comments invited in 
the Third Notice of Proposed Rule Making in the clear channel proceed- 
ing and make a final determination in the not-too-distant future. This 
third notice is the result of a long complicated Drocpeaine the purpose 
of which is to devise methods and gain information toward insuring maxi- 
mum utilization of the United States Class I channels. Adoption of the 
criteria on September 18, 1959, with respect to daytime skywave inter- 
ference on Class I channels is a major step toward a final solution of 
the clear channel proceeding. We believe that the time ebnsumed in 
Docket No. 8333, and in Docket No. 6741 is justifiable in ew of the 
fundamental public interest questions involved and that the pendency 
of these proceedings has not made Section 1.351 a substantive rule, as 
claimed by Tri-Counties. | 
18. Even assuming arguendo that, as claimed by Tri-Counties, 
rule-making was required for the provisions of Section 1/351 extant 
both before and after November 30, 1959, it is to be noted that rule 
making in Docket No. 11846 preceded our action of December 11, 1957 
in adopting Section 1.351, and that in the rule-making proceeding in 
Docket No. 8333 it was proposed, among other things, to continue the 
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"freeze" on processing applications for new daytime assignments on 
specified frequencies "in order not to prejudice the outcome of the clear 
channel proceeding [ Docket No. 6741]"', and, once Docket No. 8333 was 
terminated, Section 1.351 was amended to continue the said "freeze". 
We see no merit to Tri-Counties' contention that Section 1.351 is invalid. 
The Court of Appeals, in Harbenito Broadcasting Company v. FCC, 94 
App. D.C. 329, 218 F.2d 28 (1954), 10 Pike and Fischer R.R. 2079, de- 
clined to set aside our action in temporarily postponing action on ap- 
plications pursuant to the provisions here in question. Furthermore, 
we believe that the showing made by Tri-Counties in support of its 
request for waiver, i.e., that its new service would serve the public 
interest, even if it were proved or accepted as true, does not constitute 
a valid basis for a waiver of the said section because it is outweighed 
by the necessity of our making no new daytime assignments on the 
frequencies involved in our considerations in Docket No, 6741 until 
conclusions have been reached therein as to what assignments on U.S, 
Class I channels would best serve the public interest. 

19. We discuss briefly Tri-Counties contention that statutory 
provisions and court decisions require immediate action by the Commis- 


sion on its application. As we have observed, we believe that the time 


[234] 


consumed in rule making proceedings have been necessary, and we are 


of the opinion that the withholding of action on the Tri-Counties proposal 
does not constitute unreasonable delay under Section 10(e) of the Ad- 
ministrative Procedure Act. It is to be noted that Tri-Counties must 
have been aware that action on its application would be withheld at the 
time of filing in view of the statement in its engineering report that 
action on applications requesting authority to operate during the day 

on 670 kilocycles was being withheld. We believe that the withholding 


of action on Tri-Counties application constitutes no contravention of 
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Section 6(d) of the Administrative Procedure Act which requires prompt 
notice of denial in whole or in part of a written application because our 
action merely defers consideration of the Tri-Counties application until 
final decision in the rule making proceedings. No action| has been taken 
toward a denial of the Tri-Counties application. 
20. With respect to the court decisions relied on by Tri-Counties 
to support its contention that the Commission's action is) illegal, we are 
of the opinion that the KOB case does not require the result urged by 
Tri-Counties. Tri-Counties ignores the basic concern of the Court of 
Appeals in deciding the KOB matter. In the KOB case the Court stated 
that the question before it was "the propriety . . . of the) procedure which 
the Commission has here followed" and that the answer to the question 
turned primarily on the application of the section of the Communications 
Act which provided, in pertinent part, that the Commission could modify 
the license of an existing station only after notice to the station and a 
reasonable opportunity for the station to show cause why! the order of 
modification should not issue. The Court clearly found that the "special 
temporary service authorization” granted to KOB had effected an indirect 
modification of the license of WJZ. In the instant situation, there is no 
circumstance which results in the modification of an existing license. 
We regard the distinction as important. We are of the opinion that the 
rationale of the KOB case cannot be expanded to require the preferential 
treatment which Tri-Counties seeks, In the Harbenito case, the Court of 
Appeals declined to set aside the Commission's order postponing, until 
conclusion of rule making proceedings in Docket No. 8338, action on an 
application for license to cover construction permit pursuant to the pro- 
visions of Section 1.351 of our Rules. We see no difference between the 
validity of our postponing action in the Harbenito case and in the instant 
case. Tri-Counties contends that the Commission is bound to grant its 


application because of the position taken by the Commission in resisting 
the contention of WJR that the pendency of the clear channel hearing 
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required that action on an application proposing to operate a station on 
a frequency assigned to WJR be withheld until termination of the clear 
channel hearing. We are of the opinion that the Commission's position 
in opposing the claim of a procedural right by the licensee of an exist- 
ing station does not forever foreclose the Commission from adopting 
the procedural policy now in effect which we regard as necessary until 
we can reach a satisfactory conclusion in the clear channel hearing. We 
believe such a necessity is obvious from the recent rapid increase in the 
number of standard broadcast authorizations, the scope of the clear chan- 
nel hearing and the problems being considered therein. In the light of 
the developments subsequent to the 
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decision in the WJR case, we are of the opinion that the public interest 
requires that we adhere to the policy stated in the present and proposed 
provisions of Section 1.351 of the Rules. 

21. Tri-Counties urges that its present requests are similar to 
those requests of Stations KPOP, KXL and KJBS (see paragraph 14, supra). 
We deem it sufficient to observe in this respect that in considering the 
three applications noted the Commission was aware that permitting modi- 
fications in the operation of these particular stations, which were already 
operating on the frequencies involved, would not prejudice implementation 
of the eventual assignments which would result from finalization of Rule 
Making in Docket No. 6741. 

22. With respect to the applicant's contention that the Commis- 
sion's inaction on his application visits "harsh economic consequences" 
upon him, we think it is reasonable to assume that the filing of an appli- 
cation for any broadcast facility entails economic hardship of a sort 
upon any broadcast applicant. Obviously, a delay in the disposition of 
the application of any sort conceivably results in inconvenience and 
additional expense. This is true whether the delay is caused by the 
necessity of a hearing, the disposition of previously filed applications 
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or from any other cause. However, we are unable to find that the vol- 
untary activities and expenditures by the applicant relating to the present 
application create equities which must be allowed to subjugate the broad 
considerations necessary to a satisfactory determination of allocation 
problems involving the entire nation. 

23. Examination of the recent pleadings filed by Tri-Counties does 
not clearly indicate whether Tri-Counties has abandoned its contention 
made in its first petition for immediate consideration of|its application 
that the Commission is without authority to grant the pending application 
for the renewal of the license of Station WMAQ. In engineering state- 
ments filed by Tri-Counties, it is indicated that the Tri-Counties proposal 
will cause no objectionable interference to WMAQ. With this finding, we 
agree. It follows that there is no merit to Tri-Counties contention that 
the WMAQ application "is in direct conflict with" Tri-Counties applica- 
tion. The use of the frequency 670 kilocycles by WMAQ has no direct 
relevance to Tri-Counties application, Furthermore, until our con- 
siderations in the clear channel rule making proceeding in Docket No. 
6741 have been concluded and we have determined what assignments 


should be allocated on the U.S. Class I frequencies in question, it would 


be pointless to hold hearings for comparative consideration of renewal 
applications of Class I stations and applications for new operations on 
those frequencies. Accordingly,we find that there is no reason to with- 
hold further action on the WMAQ renewal application. 
24, Having considered the contentions made by Tri-Counties in 
its above-referenced pleadings, we must conclude that tHle present and 
proposed provisions of Section 1.351 of the Rules are valid; that the 
Commission's above-referenced Orders with respect thereto are proper; 
and that adherence to the provisions of Section 1.351 is necessary. 
| 
[ 236] | 
25. In view of the foregoing, IT IS ORDERED, That Tri-Counties 
requests for immediate consideration of its application, for waiver of 
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Section 1.351 of the Rules, for comparative consideration with the appli- 
cation for renewal of license of Station WMAQ, and for setting aside of 


the Commission's Order of September 18, 1959, amending Section 1.351, 
ARE DENIED. !/ 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: November 25, 1959 
Released: December 7, 1959 


1 In its "Reply to Opposition to National Broadcasting Company" filed 
November 12, 1959, Tri-Counties stated that if NBC "has the unusual 
special privilege of being able to claim objectionable interference merely 
upon the say-so of its attorney, then it logically follows that Petitioner 
must be accorded immediate comparative consideration with the renewal 
application for WMAQ and KNBC." Tri-Counties makes no formal request 
for comparative consideration with the KNBC renewal application, and we 
find no reason for such comparative consideration. In disposing of the 
matters herein, the Commission has considered the contentions advanced 
by the National Broadcasting Company, Inc., in a pleading filed November 
16, 1959, as well as Tri-Counties "Reply to Opposition of National Broad- 
casting Company” filed November 12, 1959. 
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STATEMENT OF QUESTIONS PRESENTED 


The following are the questions presented as agreed to by the 
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1. Whether the Commission's refusal to act on pleteioneets 
application, as requested, and its amendment of Section 1.351 of its 
Rules prolonging the inaction on such application, are in yiolation of 


the Commission's statutory duties and of Petitioner's legal rights. 


2. Whether the Commission's refusal to act on Petitioner's 


application, as requested, is arbitrary, capricious or unré¢asonable 


because of - 
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(b) the Commission's alleged failure to consider the 
grounds relied upon by Petitioner in support of its request 
for waiver of Section 1.351 of its Rules. 
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Petitioner's application is arbitrary, capricious or unreasonable 
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(a) the Commission's failure to withhold action on the 
renewal applications for Stations WMAQ and KNBC; [and 


(b) the Commission's reliance upon ex parte (findings 
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which were unsupported by any evidence and which Petitioner 
had been given no opportunity to controvert or rebut. 


2. Whether, in view of the Commission's findings concerning 


the alleged interference to Station KNBC from Petitioner's proposal, 


the Commission's refusal to accord Petitioner's application comparative 
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Petitioner's statutory rights. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 145,501 


WILLIAM H. BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY, 
Petitioner, 


Vv. 
UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


NATIONAL BROADCASTING COMPANY, INC. , 
Intervenor, 


Petition for Review 


BRIEF FOR PETITIONER 
WILLIAM H. BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY 


JURISDICTIONAL STATEMENT 


Petitioner seeks an order of this Court directing) the 


Federal Communications Commission (hereinafter "Commission") to take 


action upon Petitioner's application for a construction permit for a 
mm. 


new standard broadcast station in Santa Barbara, California), and review 


of a Memorandum Opinion and Order of the Commission released December 7, 
1959, in which the Commission denied Petitioner's requests for action 


upon said application. 


This action is brought pursuant to, and this Court has juris- 
diction under the provisions of Section 402(a) of the Communications 
Act of 1934, as amended July 16, 1952 (47 U.S.C. Sec. 402(a)), Section 10 
of the Administrative Procedure Act (5 U.S.C. Sec. 1009) and Sections 2, 
3 and 4 of the Judicial Review Act of 1950 (5 U.S.C. Sections 1032, 1033 
and 1034). This Court has venue under the provisions of Section 3 of the 


aforementioned Judicial Review Act of 1950 (5 U.S.C. Sec. 1033). 


STATEMENT OF THE CASE 
Since two rule-making proceedings, namely the so-called daytime 
skywave proceeding (Commission Docket No. 8333) and the clear channel pro- 


ceeding (Commission Docket No. 6741), are pertinent to the issues in this 


case, there is attached as Appendix A a history of those proceedings. 
1 


On July 31, 1957, Petitioner filed an application for a con- 
struction permit for a new daytime Class II station in Santa Barbara, 
California on the frequency 670 ke with 5 kw power (R. 1-3). Petitioner 
was notified by the Commission on September 4, 1957, that the application 
was accepted for filing and that the file number BP-11503 had been 
assigned to it. Public notice of such acceptance and file number was given 
by the Commission on September 9, 1957. (Public Notice No. 5999) 

At that time there had been in effect since May 9, 1947, the 
so-called daytime skywave "freeze" under which action on applications 
for daytime stations on all Class I-A (clear channel) frequencies, including 
the frequency 670 kc, were being withheld pending conclusion of the 
1/ Originally the Petitioner was associated in this application with a 


partner (R. 3) but the application was later amended to reflect the 
latter's withdrawal. 


proceedings in Docket No. 8333, commonly referred to as the "daytime sky- 


| 
wave proceedings". The daytime skywave proceeding had been pending in 


an undecided status for almost 10 years and there had been no Commission 
action in this proceeding since March 12, 1954 when the Commission had 
issued a Proposed Report looking towards the adoption of certain revisions 
of its rules to give effect to daytime skywave interference. (See 
Appendix A, pp. 2 to 5) 
On October 30, 1958, when Petitioner's application had been 
pending for fifteen months, and there had been no Girther (action in 
the daytime skywave proceeding (Appendix A, pp. 5-10), Petitioner filed 
a Petition requesting action upon its application. Petitioner pointed 
out that his application was in full compliance with all existing rules 
of the Commission and was, therefore, eligible for processing and action, 
except for the "freeze", Petitioner submitted a verified jengineering 
statement by a qualified consulting engineer to the effect that a grant 
of his application would cause no objectionable interference to the only 
station in the United States on 670 kc, (i.e. Class I-A Station WMAQ, 
Chicago, Illinois licensed to Intervenor) either under then existing 
rules or under the rules and engineering standards proposed in the 
Commission's 1954 Proposed Report in the daytime skywave proceedings 
issued on March 12, 1954. Petitioner asserted, however, that should 
the Commission find that objectionable interference might exist, the 
then pending renewal application for Intervenor's Station WMAQ should 
not be granted without comparative hearing with Petitioner's application. 
Petitioner further submitted facts in support of a request; for waiver of 
the "freeze" rule. (R. 146-156) 


On November 17, 1958, National Broadcasting Company, Inc., 


2/ 
Intervenor, filed an Opposition to Petitioner's petition (R. 157-166). 


On November 26, 1958, Petitioner filed a Reply (R. 167-170). 

The Commission failed to take any action on Petitioner's 
Petition of October 30, 1958 until thirteen months later and then only 
after Petitioner had filed further Petitions, discussed below, again 
complaining of the inaction on his application. In the meantime, on 
September 22, 1959, the Commission released a Final Report and Order in 
the daytime skywave proceeding (Daytime Skywave Transmissions, 18 Pike & 
Fischer R.R. 1845) and another Order amending its "freeze" Rule (Section 
1.351, 1 Pike & Fischer R.R..51:225). By its Final Report and Order, the 
Commission adopted new rules (Sections 3.24 (h) and (i) and 3.187, 1 Pike 
& Fischer R.R. 53:134, 53:313) which established engineering standards of 
protection to Class I stations from daytime skywave radiations of co- 
channel Class II stations. By its Order amending Section 1.351, the 
Commission changed that rule so that effective October 30, ise the 
freeze on Petitioner's application and other applications on U. S. Class I 
frequencies would not terminate upon the effectiveness of its decision 
in the daytime skywave proceedings as previously provided by the terms 
of that Section, but instead the freeze would continue in effect pending 
conclusion of the proceedings in Docket No. 6741, commonly referred to 
as the "clear channel proceedings". The clear channel proceedings had 


begun on February 20, 1945, (over two years before the commencement of the 


2/ Intervenor claimed that grant of Petitioner's application would cause 
interference to Station WMAQ and another of Intervenor's stations on the 
adjacent channel 680 kc, i.e. Class I-B Station KNBC, San Francisco, 
California. (R. 161-162) 


3/ On October 28, 1958, the Commission extended the effective date of this 
amendment to November 30, 1959. (Appendix A, p. 10) 


daytime skywave proceedings) and at the time the Commission amended 
Section 1.351 of its rules, these proceedings had been pending for over 
fourteen and one half years. On April 15, 1958, the Commission had issued 
a "Further Notice of Proposed Rulemaking" and on September 22, 1959 the 
Commission released a "Third Notice of Proposed Rulemaking" in the clear 
channel proceeding proposing duplication of the Class I cHannels and 
calling for further evidence and comments. (Appendix A) 
On October 22, 1959, Petitioner filed a further petition urging 
action upon his application and protesting against the Commission's action 
tying the freeze to the clear channel proceeding. Petitioner submitted 
another verified engineering statement establishing that bis application 
fully conformed to the new rules and standards adopted in ithe daytime sky- 
wave proceedings, and that his application was fully consistent with, and 
would in no wise prejudice, the assignments proposed by the Commission in 
the above-mentioned Third Notice of Proposed Rulemaking in| the clear 
channel selene (R. 172-184, 190-193) 
On November 3, 1959, Petitioner filed a Supplement (R. 194-196) 
to his Petition of October 22, 1959, in which, in further support of his 
requests for action on its application, he relied upon the|fact that the 
Commission had, on October 29, 1959, removed from the freete and granted, 
without opinion, the previously frozen application of Station KPOP, Los 
Angeles, California, and had earlier taken similar actions |unfreezing and 
granting, without opinion, two other frozen applications. (R. 194-196) 


On November 4, 1959, Intervenor filed an Opposition to 


v 
4/ The Commission had proposed assignment of a fulltime Class II station 
on the frequency 670 ke in the state of Idaho (24 F.R. 7732). 


Petitioner's petition of October 22, 1959 (R. 197-213). On November 12, 
1959, Petitioner filed a reply to this opposition. (R. ee On 
November 16, 1959, Intervenor filed an opposition to Petitioner's supple- 
mentary pleading of November 3, 1959 (R. 221-225). 

On November 27, 1959, the Commission issued a public notice 
stating that it had adopted a Memorandum Opinion and Order denying 
Petitioner's pleadings. On the same date, the Commission publicly 
announced that it had removed from the freeze two other previously 
frozen applications to which Section 1.351 expressly applied. (Appendix 
D-9) On December 7, 1959, the Commission publicly released the above 
mentioned Memorandum Opinion and Order (R. 226-236) had 

STATUTES AND RULES INVOLVED 

The relevant parts of statutes and the rules of the Federal 
Communications Commission involved herein are set forth as Appendix B 
hereto. These are Sections 4(j), 5(e), 307(a) and 309(a) and (b) of the 
Communications Act of 1934 as amended (48 Stat. 1064 as amended January 
20, 1956, 47 U.S.C. 151 et seq.), Sections 6(d), 9(b) and 10(e) of the 


Administrative Procedure Act (5 U.S.C. 1001 et seq.), Sections 1.351, 


1.354(c) of the Commission's Rules (1 Pike & Fischer R.R. 51:193 et seq.) 


and Sections 3.25(a) and (b) of such Rules (1 Pike & Fischer R.R. 53:101 


et seq.). 


5/ In hts pleadings in response to Intervenor's oppositions, Petitioner 
countered Intervenor's claims of interference to its Stations WMAQ and 
KNBC by asserting that if the Commission should find the possibility of 
such interference, a comparative hearing was required. (R. 214~215) 


6/ The Commission granted the KNBC renewal application on November 27, 
1959, and the WMAQ renewal application on December 22, 1959, in each 
instance without opinion. (F.C.C. Public Notices 81285 and 82274) 


STATEMENT OF POINTS 
1. The Commission's inaction upon Petitioner's application 
which has been frozen because of the pendency of a fifteen year old 
clear channel proceeding, the termination of which cannot be expected 
at any early future date, constitutes unreasonable delay jin according 
Petitioner hts statutory rights and therefore requires a mandate by this 
Court compelling action. 


2. The Commission's failure and refusal to act] on Petitioner's 


application is arbitrary and capricious because its atisces reasons 


therefor have been contradictory and irrational, because of its incon- 
sistent actions in acting upon applications expressly covered by the 
freeze and to which such alleged reasons are equally applicable, and 
because the Commission arbitrarily refused to consider in| Petitioner's 
case public interest factors which the Commission had previously held 


to be relevant, 


SUMMARY OF ARGUMENT 
T 
Under the provisions of the Communications Act and the Admini- 
strative Procedure Act, it is the Commisgion's express duty to act upon 
applications without unreasonable delay; and Petitioner, as an applicant, 
has an express statutory right to such action. The facts|in this case 
clearly indicate a violation of such duty and right. 
Petitioner has for almost three years had on file with the 
Commission an application for cohustuuctiononemsitiwhichetlicies which 
has been subjected to freeze orders of the Commission throughout this 
entire period. For more than three years, Petitioner's application, 


which requests daytime only use of a 1-A clear channel frequency, has 


been eligible for consideration upon its merits under all pertinent 
Commission rules and it should have been acted upon well over a year 
ago under such rules, except for the pendency of the daytime skywave 
proceeding which lasted over 12 years and the clear channel proceeding 
which has lasted for fifteen years. The decision of this Court in the 


“"KOB case" (American Broadcasting Company v. F.C.C., 89 U.S. App. 
D.C. 1, 191 F.2d 492 (1951)) is squarely in point, factually and legally. 


In the KOB case this Court held unreasonable a delay which the Commission 


sought to justify for the very same reasons, the clear channel freeze. 
Since the time of the KOB case this freeze has run for nine more years, 
and on the basis of the Commission's own statements, even if the clear 
channel proceeding be finally resolved, this freeze will continve for a 
considerable further period and will not terminate until some unspecified 


later time which is incapable of determination. 


II 

The Commission's failure and refusal to act upon Petitioner's 
application is arbitrary and capricious. The alleged reasons for the 
"freeze" and the actions taken by the Commission with regard thereto 
are contradictory and inconsistent. The reasons presently urged by the 
Commission for continuing the freeze on Petitioner's application pending 
determination of the clear channel proceedings were formerly held by 
the Commission to be unsound. However, after maintaining a freeze for 
12 years because of questions of daytime skywave interference which were 
involved in the separate daytime skywave proceeding, and after having 
resolved those questions by a final decision in that proceeding and the 
adoption of new rules pertaining to daytime skywave interference, with 


which Petitioner's application is now fully consistent, the Commission 


| 
has tied the freeze to the clear channel proceedings for the very same 


reasons which it previously urged to be unsound. | 
The Commission has arbitrarily refused to consider uncontroverted 

facts presented by Petitioner showing that action on hts bflaeattea 

could not possibly "prejudice" a decision in the clear channel proceeding 

even though it has waived the freeze in a number of instances, without 

giving any reasons therefor when it did so. Even after Petitioner pointed 

out to the Commission the inconsistency of its refusal to|act on Petitioner's 

application in the light of such waivers, the ‘Commission, |while stating 

that those waivers would not prejudice the resolution of fae clear chan- 

nel proceeding, failed to give any reason why this would be true in those 

cases and not in Petitioner's case. Moreover, the Commi eeion erroneously 

and arbitrarily held to be irrelevant a number of factors jrelied upon by 

Petitioner to persuade the Commission to unfreeze his application, even 

though the Commission itself had previously advanced Mich eactogs as 

reasons against freezing applications pending resolution of the clear 

channel proceeding. Further, the Commiséion arbitrarily invoked a number 


of additional specious and irrelevant reasons in support of its refusal 


to act upon Petitioner's application. 


ARGUMENT 


I 

| 

THE COMMISSION'S REFUSAL TO ACT UPON PETITIONER'S 
LONG PENDING APPLICATION BECAUSE OF A GENERAL | 
FREEZE WHICH HAS BEEN IN EFFECT FOR FIFTEEN YEARS 
AND WHICH CANNOT BE EXPECTED TO TERMINATE WITHIN 
ANY EARLY FUTURE PERIOD IS IN VIOLATION OF THE COM- 
MISSION'S STATUTORY DUTIES AND OF PETITIONER'S 
STATUTORY RIGHTS. | 


We believe that the facts in this proceeding which are per- 


tinent to the first question presented are not in dispute, 


10 


incorporating these facts, the first question may be more fully 


stated as follows: Has the Commission unreasonably delayed action 
upon an application for & pew standard broadcast ftetléhics where -- 

(a) The! application has been accepted for filing and has 
been on file with the Commission for almost three years; 

(b) The application is now and always has been eligible 
for processing and|consideration upon its merits under all existing 
rules of the Commission, except for the general freeze referred to in 
(d) below; 

(c) Except for such freeze, the application would have been 
processed and acted upon more than a year ago; 

(d) The only reason for the Commission's failure and refusal 
to act on the application is, and has been, the alleged necessity of 
keeping that application frozen until after a final decision is reached 
in a general rule-making proceeding which has already been pending 
before the Commission in an undecided state for over fifteen years; 

(e) There is no specified or ascertainable future date for 
determination of such general rule-making proceeding or for termination 
of such freeze, or any basis for believing that these events will occur 
within any reasonably short future period; 

(£) The applicant would accept an express condition that 
grant of bis application will be subject to any later final action 
which may be taken in such general rule-making proceeding. 

If the Court concludes that the answer to this question is in the 
affirmative, it is mandatory under Section 10(e)A of the Administrative 
Procedure Act that it direct the Commission to act upon Petitioner's 


application forthwith or within such specified period of time as the 
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Court shall determine to be reasonable. As a corollary, it would be 
| 
logical and proper for the Court to retain jurisdiction of this pro- 


ceeding until the Commission so acted. 


kek* 

The provisions of the Communications Act and the Administrative 
Procedure Act make it abundantly clear that it is the Commission's 
express duty to act upon applications before it without shiceancuable 
delay and that Petitioner, as an applicant, has an express statutory 
right to such action. Thus, Section 307(a) of the Communications Act 
provides that "The Commission if public convenience, interest or 
necessity will be served thereby, subject to the limitations of this 
Act, shall grant to any applicant therefor a station license provided 
for by this Act" (Emphasis added). Section 309(a) implements this 
mandate by providing that "If upon examination of any application (for 
construction permit, station license or modification or aleieel thereof) 
the Commission shall find that public interest, convenience, and 
necessity would be served by the granting thereof, it abelt grant such 
application" (Emphasis added). Section 309(b) provides that "If upon 
examination of any such application the Commission is unable to make the 
finding specified in subsection (a), it shall forthwith notify the 
applicant ... of the grounds and reasons for its inability to make such 
finding" (Emphasis added). Such notice must precede the designation of 
an application for hearing. On the basis of the reply to the notice, 

| 

the Commission may grant the application, or, if it is still unable to 
grant the application, it must then designate it for hearing. Explicit 


and implicit in these provisions is the duty to "examine" an application, 


and if the required finding can be made it must be granted; if it cannot, 
| 
| 
| 
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the Commission must follow the prescribed statutory procedure which 
7/ 
is guaranteed to an applicant as a matter of right. 


The foregoing provisions require the Commission to examine and 
process an application but do not say when it must do so. The statute, 
however, provides other guideposts which indicate that this must be 
done without unnecessary delay in order to protect the rights of appli- 
cants, consistent with the performance of the Commission's duties. 
Under Section 4(j) of the Communications Act, the Commission "may 
conduct its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice." But in 1952, 
Congressional concern that the "proper dispatch of business" and "the 
ends of justice” were not being met, particularly in regard to the pro- 
cessing of applications for radio facilities, led to the enactment of 
Section 5(e), which provides as follows: 


"Meetings of the Commission shall be held at regular 
intervals, not less frequently than once each calendar 
month, at which times the functioning of the Commission 
and the handling of its work load shall be reviewed and 
such orders shall be entered and other action taken as 
may be necessary or appropriate to expedite the prompt 
and orderly conduct of the business of the Commission 
with the objective of rendering a final decision (1) 
within three months from the date of filing in all 
original application, renewal, and transfer cases in 
which it will not be necessary to hold a hearing, and 
(2) within six months from the final date of the hear- 
ing in all hearing cases; and the Commission shall 
promptly report to the Congress each such case which 
has been pending before it more than such three or six 


7/ See F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134, 137, in 
which the Court emphasized the Commission's duty to protect private 
as well as public interests. 
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month period, respectively, stating the reasons therefor." | 

| 
The rights of applicants generally have been fortified and 

supplemented by the provisions of the Administrative Procedure Act. 


Section 9(b) provides in relevant part as follows: 


"(b) LICENSES, - In any case in which application is 
made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings) required 
to be conducted pursuant to Sections 7 and 8 of this Act 


or other proceedings required by law and shall make its 
decision." 


Section 6(d) of the Administrative Procedure Act provides as follows: 


"Denials -- prompt notice shall be given of the denial in 
whole or in part of any written application, petition, or 
other request of any interested person made in connection 
with any agency proceeding. Except in affirming! a prior 
denial or where the denial is self-explanatory, such 
notice shall be accompanied by a simple statement of 
procedural or other grounds." 


Finally, Section 10(e) of the Administrative Procedure Act,)| defining the 


scope of judicial review, imposes the mandate on all administrative 


agencies that its action shall not be "unlawfully withheld or unreasonably 
delayed", and empowers and requires reviewing courts to "compel agency 

‘ 

| 
action" where it is "unlawfully withheld or unreasonably delayed." 


It is clear from the foregoing that one of the principal 


8/ The purpose of this amendment is set forth in the following comment 
on Section 5 of the McFarland Bill, $.658, which later became law, in 
the Senate Report on Communications Act Amendments, that accompanied 
$.658 (Senate Report No. 44, 88th Cong., lst Sess., January|25, 1951): 


"The committee has set as fair time limits, for final Commission 


disposition of cases, a period of 3 months for nonhearing cases 
and 6 months from the final date of hearing on all hearing 
cases. The Commission is instructed to report to arate 


promptly all cases pending before it longer than these periods 
stating the reasons for delay. The iCongress will thus be cur- 
rently apprised of the progress of Commission actions." 

(Emphasis added) 
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Congressional objectives has been the prompt and expeditious consider- 
ation and disposition of applications for government licenses. These 


principles have long been judicially recognized. Thus, in Safeway Stores 


Inc. v. Brown, 138 F.2d 278 (E.C.A. 1943), the Court, after holding that 


the particular situation before it did not warrant mandatory process 
to the Administrator of the Office of Price Administration, stated as 
follows (at p. 280): 


"It does not follow, however, that a protestant is 
wholly without remedy in case the Price Administrator 
improperly delays action upon his protest. Section 203(a), 
as we have seen, requires some action, not necessarily 
final, to be taken within a time which it specifies. If 
a@ procedural action is taken within that time the statute 
is silent as to a further time limit upon final action 
thereafter, But we think that by clearest implication 
the act requires such action within a reasonable time. If 
the Administrator should unreasonably delay final action 
it would seem clear that this Court, upon a proper showing, 
may under the authority of Section 262 of the Judicial 
Code, 28 U.S.C.A. 8 377, in aid of its jurisdiction issue 
an order in the nature of a writ of mandamus directing 
the Price A ministrator to take action upon a pending 
protest. Knickerbocker Ins. Co. v. Comstock, 1872, 83 
U.S. 258, 270, 16 Wall. 258, 270, 21 L.Ed. 493; McClellan 
v. Carland, 1910, 217 U.S. 268, 280, 30 S.Ct. 501, 54 L.Ed. 
762; Roche et al. v. Evaporated Milk Ass'n et al., 1943, 
319 U.S. (21, 63 S.Ct. 938, 87 L.Ed. 1185. Under such 
circumstances mandamus will lie where an inferior tri- 
bunal or agency refuses to act even though the act required 
involves the exercise of judgment and discretion. Ex parte 
Newman, 1871, 81 U.S. 152, 169, 14 Wall. 152, 169, 20 L.Ed. 
877; Interstate Com. Comm. v. United States ex rel. Hum- 
boldt Steamship Co., 1912, 224 U.S. 474, 485, 32 S.Ct. 556, 
56 L.Ed. 849. Of course, in such a case the decree of the 
court would merely require the Administrator to exercise 
his discretionary power with respect to the protest without 
any direction as to the manner in which his discre@tion 
should be exercised." 


It is to be regognized, of course, that, in the exercise of a 
sound discretion, the Commission may subject applicants to necessary and 


reasonable delays which are related to the proper execution of the 
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9/ 
Commission's rulemaking and investigatory functions. But 


| 
shown below, while a Commission imposed delay may initiall 


some period thereafter, be reasonable and proper, it may b 


unreasonable and improper when inordinate periods of time 


without reasonable prospect of termination of the delay ati 
| 


ascertainable, or early future date. This, as we will sho 


the situation presented in the instant case. 


| 
The facts pertinent to this point are recited in 


Statement of the Case and Appendix A of this brief but cer} 


merit emphasis. For almost three years, Petitioner has ha 


>» as will be 

y, and for 
ecome completely 
continue to pass 
any specified, 


» 1s precisely 


the above 
tain portions 


don file an 


application for a new standard broadcast station in Santa Barbara, 
| 


California. At the time it was filed and at all times sin 


ce then, this 


application has been eligible for consideration upon its merits under all 


10/ 
applicable Commission rules except for the provisions of 


the daytime skywave freeze rule. At the time Petitioner's 


9/ Harbenito Broadcasting Compan 
218 F.2d 28 (1954); Mesa Microwave Inc. v. F.C.C., 105 U.S.| 
262 F.2d 723 (1958) in which the Court held that it would n 
Commission to take action on applications for licenses to r 
signals to community antenna systems by microwave, where th 
had delayed action because of the pendency of an inquiry in 
subject matter. The Court stated (105 U.S. App. D.C. at 3) 

"We think petitioner has not made out a case for the k 

it seeks. 


Section 1.351, 


application was 


Inc. v. F.C.C. 94 U.S. App. D.C. 329, 


App. D.C. 1, 
ot compel the 
elay television 
e Commission 
to the whole 
i 
ind of order 


It was proper for the Commission to institute a general 


inquiry to determine what general program it should follow in 


dealing with this multiplicity of problems -- jurisdi 
ing, economics, and general national television polic 


¢tion, engineer- 
We think 


the time from July until now [Dec. 19587 is not so inordinate a 


delay as to justify the interposition of judicial aut 

ministrative proceedings midway in that process . . 
10/ The rule which is applicable is Section 3.25{a) (Append 
which provides that Class II stations operating daytime onl 
assigned to the frequency 670 kc. 


gad in ad- 


ix B, pp. 7-8) 
y may be 
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filed, the daytime skywave freeze had lasted over ten years. When 
Petitioner's application had been frozen for fifteen months, Petitioner 
(on October 30, 1958) filed a Petition with the Commission urging 
action upon bis application. The Commission in effect then froze 
Petitioner's petition by not acting on it for over another year. 
Without action either on Petitioner's application or on his pending 
request to unfreeze the application, the Commission on September 22, 
1959 issued a final decision in the daytime skywave proceeding and new 
rules with which Petitioner's application was in full compliance. But 
instead of permitting the daytime skywave freeze to terminate, as it 
would have under the existing freeze rule, the Commission amended that 
rule so as to impose a new freeze, namely a freeze "pending conclusion 
of the clear channel proceeding", a proceeding which has been pending 
for more than fifteen years. (Appendix A, pp. 18-12) Petitioner then, 


by further petitions, again protested and again urged action upon bis 


application, presenting to the Commission facts showing that his 


application was fully consistent with the new rules pertaining to daytime 
skywave interference and that a grant of his application could not 
possibly be inconsistent with the assignments proposed by the Commission 
in its latest proposals in the clear channel proceeding. Petitioner 
further offered to accept a conditional grant which would be subject to 
any final resolution of the clear channel proceeding. (R. 184) All of 
Petitioner's pleas were rejected by the Commission. 

Except for the daytime skywave and clear channel freeze, 
Petitioner's application during the entire period that it has been 


frozen, has been eligible for consideration upon its merits under all 


17 
11/ 
Commission rules. _ Except for such freeze, it would and should have 


12/ | 
been acted upon well over a year ago. 


The "KOB case", (American Broadcasting Company v} F.C.C., 89 
U.S. App. D.C. 298, 191 F.2d 492 (1951)), is squarely in point. That 


case involved actions of the Commission renewing "special service 


| 
authorizations" to Radio Station KOB, Albuquerque, New Mexico. In 1941, 


because of a treaty with other North American countries, KOB's licensed 
frequency (1180 kc) had become unavailable for assignment in this country 
and KOB was therefore issued such authorizations, which were designated 
temporary, to operate on the Class I-A frequency 770 kc. The appellant 
in the KOB case was licensed on the frequency 770 kc and although 

KOB's operation on that frequency caused serious interference to its 
station, it did not press its objections to that operation |because 

of the understanding that the situation was temporary untill a permanent 
assignment could be found for KOB. In 1944, still operating under the 
temporary authorization, KOB filed an application for permanent assignment 
on the frequency 770 kc. A hearing on the application was |then held and 


was completed in early 1945. The Commission then initiated the clear 


1l/ No change has been made in Section 3.25(a), the applicatile rule, in 
the daytime skywave proceeding, nor has any change of that rule been pro~ 
posed in the Commission's Further Notice of Proposed mitemileae and its 
Third Notice of Proposed Rulemaking in the clear channel proceeding (see 
Appendix A, pp. 8-9, 10-11). 
12/ The Commission's processing rules provide that standard broadcast 
applications will be processed in the order of their file numbers. (Section 
1.354(c)) The file number of Petitioner's application is BP-11,503. On 
April 9, 1959, the ‘Commission by Public Notice announced that it had pre- 
viously processed standard broadcast applications with file numbers as 

high as BP~12321, which means that scores of applications filed much 

later than Petitioner's had then been processed. (Appendix D-1) 
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channel proceeding, and in August 1946, the KOB application was frozen 
(Appendix A, pp. 1-3). When the freeze had been in effect three years 
and the Commission had successively renewed the temporary authorization 
to KOB throughout this period, the appellant protested further extensions 


but the Commission rejected the protests upon the ground that KOB's 


permanent assignment could not be resolved until the clear channel pro-~ 


ceeding was decided. 

The Court, sustained the validity of the Commission's actions in 
issuing the original temporary authorization and the early renewals 
thereof to KOB without formal hearing to appellant. But it proceeded to 
hold that in view of the already lengthy delay in the resolution of the 
clear channel proceedings and the lack of "showing of even a reasonable 
possibility that the clear channel proceedings will be completed shortly", 
the Commission's inaction was in violation of the statutory rights of the 
appellant, Pertinent portions of the Court's opinion follow: (89 U.S. 
App. D.C. at 306-307) 


"There comes a point when what has been designated a 
"temporary measure' lasts for so long, and shows so 
little sign of being terminated in the foreseeable future, 
that to continue to categorize it as 'temporary' is to 
ignore the realities of the situation. A license itself, 
under the Act, can only be granted for three years dura- 
tion. Thus, the special service authorizations here in 
question have lasted for almost three times the term of 
the modifying license which was held invalid in the KOA 
case /i.e., Federal Communications Commission v. National 


Broadcasting Company, 319 U.S. 239/ 


"We cannot agree that the Commission can maintain 
the status quo indefinitely and in effect semi-permanently 
by offering the argument that the ultimate determination 
of KOB's status must depend upon the outcome of the clear 
channel proceedings. It is true that those proceedings 
may ultimately lead to very different conclusions regarding 
KOB than those which might be reached in this case. And 
that in turn might result in KOB having to incur additional 
expenses and frequency changes. But even if this would 
have been a valid argument in 1945, when the clear channel 
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proceedings were first commenced, it cannot be ¢on- 


trolling now. 
primarily to the war, and all parties had acquii 
Further, it then appeared that the clear channe 


Until that time delay had been due 


sed, 
pro- 


ceedings would be disposed of promptly. But that is 
not the situation now before us. The Commission has 
made no showing of even a reasonable possibility that 
the clear channel proceedings will be completed shortly." 


"We recognize that the Commission's task i most 
difficult. The vast number of complex problems |in 
radio, television, and wire communications eoob tla a 
heavy burden ~- often presenting situations wel -nigh 
impossible of solution. And of course the courts cannot 
compel solutions where none exist. But on occasion the 
courts must act to make certain that what can be done 
is done. Agency inaction can be as harmful as wrong 
action. The Commission cannot, by its delay, s ibstantially 
nullify rights which the Act confers, though it |preserves 
them in form. Ashbacker Radio Co. v. Federal Communications 
Commission, 326 U.S. 327, 334 (1945). 'Proper administration 
of the law by governmental agencies such as the Communica- 
tions Commission requires careful observance of [the 
procedures established by Congress. For the protection 
of the people generally, to say nothing of the agencies 
themselves, convenience of administration cannot be per- 
mitted to justify noncompliance with the law, or the 
substitution of fiat for adjudication.' Heitmeyer v. 
Federal Communications Commission, 68 App. D.C. 180, 189, 
95 F. (2d) 91, 100." 


This Court's action in Central Freight Lines Inc), v. F.C.C., 


U.S.C.A. D.C., Case No. 14,484, is also in point. Central Freight Lines, 
on May 23, 1958, requested an order from this Court directing the Federal 
Communications Commission to grant or designate for hearing its appli- 
cation for operational fixed radio stations, This application had been 
filed on October 18, 1954, and had been frozen by the Commission 

because of a proceeding involving a possible revision of the Commission's 
existing rules with regard to applications for stations in| the operational 
fixed radio services. During the pendency of the case in this Court, 
namely, on June 3, 1958, the Commission sent the applicant /a Section 


309(b) notice, advising the applicant of the necessity for |a hearing on 


its application. This Court by order dated June 17, 1958 denied the 
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petition "*...without; prejudice to a renewal if the Federal Communications 
Commission does not grant Central Freight Lines a hearing upon such 
application within thirty days of a response from the applicant to the 
letter of the Federal Communications Commission, dated June 3, 1958, 
offering such a hearing." 

These cases are controlling here. The Commission's reason for 
the delay in according the KOB appellant its statutory rights is identical 
with the Commission's reason for the delay in according Petitioner 


herein his statutory rights. The same was true to all intents and pur- 


poses, in the Central Freight Lines case. And Petitioner's rights under 


Section 309 of the Communications Act as an applicant are no less entitled 
to judicial protection against Commission inaction then were the statutory 
rights of the appellant, as an existing station, in the KOB case and the 
Petitioner's statutory rights, as an applicant, in the Central Freight 
Lines case. 

Indeed, the instant case is an a fortiori one requiring judicial 
relief. The clear channel proceeding is now fifteen years old, almost 
nine years older than it was at the time of the KOB case. Moreover, 
as will presently be shown, it is abundantly clear that there is no 
"reasonable possibility that the clear channel proceedings will be 
completed shortly" or, even if this should happen, it would not result 
in action on Petitioner's application since the freeze on Petitioner's 
application will continue for some further indefinite and unascertainable 
future period. 

By January, 1948, both the clear channel and daytime skywave 
proceedings, which were then consolidated, had reached the posture 


where all that remained was the issuance of a final decision by the 


Commission. (Appendix A, p. 3) However, from that date until August 
1953, both proceedings remained in a state of dormancy despite the 


Court's deciséon, in July 1951, in the KOB case. 


On August 11, 1953, when the freeze was more than six years old, 


the Commission enlarged the scope of the freeze to include applications 
for certain types of fulltime operations on clear esis vacteaiey 
A, p.- 4) This resulted in the freezing of an application by Harbenito 
Broadcasting Company, Inc. (Harbenito). Simultaneously, the Commission 
issued an order severing the daytime skywave proceeding from the clear 
channel proceeding, giving as its reason the necessity of ending the 
long-standing freeze. (Appendix A, p. 4) Harbenito then took an appeal 
to this Court contending, in part, that the Commission had |improperly 
frozen its application. (Harbenito Broadcasting Co., Inc. lv. F.C.C., 
Case No. 11984, U.S.C.C.A., D.C., Joint App. pp. 7 and 8) (On March 12, 
1954, five weeks after Harbenito filed its brief, the Commission issued 
a Proposed Report in the daytime skywave proceeding, calling for further 
comments, briefs and argument on the proposals made therein. At the 
same time, the Commission proposed to continue the freeze on daytime 
only and limited time applications on clear channels, but to terminate 
the freeze with respect to fulltime applications such as the Harbenito 
application. (Appendix A, p. 5) 
On April 30, 1954, the Commission filed its brief in which 
it urged that the KOB case was inapplicable because at the time of that 


case "there was no showing that the Clear Channel proceeding ... could 


13/ This applied only to Class I-B channels since no fulltime operations 
are permitted by other than the clear channel stations on the Class I-A 
channels. 
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be completed in the near future," whereas in the Harbenito situation, the 
Commission had severed the daytime skywave proceeding from the clear 
channel proceeding in order to reach "an early decision" therein, and 
furthermore, with this objective, the Commission had just issued a pro- 
posed report in the daytime skywave proceeding and had scheduled argument 
for June 7, 1954. (Harbenito Broadcasting Co., Inc. v. F.C.C., Case No. 
11984, U.S. App. D.C., Brief for Appellee at pp. 5-6, 7, 11, 44-46). On 
July 29, 1954, the Court, pointing to these indications that the freeze 
on the Harbenito application would be "temporary" and not "indefinite", 


sustained the Commission's contention that the delay would not be un- 


reasonable. (Harbenito Broadcasting Co., Inc. v. F.C.C., 94 U.S. App. 
D.C. 32°, 218 F.2d 28 (1954).) The Court stated (94 U.S. App. D.C. at 333): 
"The Commission emphasizes that it did not refuse 
the license. It postponed action on it until the Daytime 
Skywave problem has been resolved, and it lifted that 
problem from the Clear Channel case, in which it had 
been included with consequent delay due to other com- 
plexities in that case. The pending action, says the 
Commission, is one of short delay and not of rejection ..." 
However, the prediction of a short delay was, to say the least, 
overly-optimistic for the flurry of activity apparently sparked by the 
14/ 
Harbenito appeal soon again subsided into lethargy. By various post- 
ponements, the submission of all comments, briefs and oral argument 
in the daytime skywave proceeding was not completed until May 1, 1955. 
(Appendix A, p. 6) Then three more years elapsed, without further 
action in either the daytime skywave or clear channel proceedings, 


before the next burst of activity. 


14/ It should be noted that the application of Harbenito is still 
"pending" before the Commission. (See F.C.C. Report on Backlog of Pending 
Applications, dated March 31, 1960, p. 70, F.C.C. 60-512) 
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On September 11, 1957, the Select Committee on small Business 
of the United States Senate, which had held hearings upon complaints of 
daytime broadcast stations, (Senate Report No. 1168, 85th Cong. lst Sess.) 
issued a unanimous report which was critical of the Commission because 
of the long-standing freeze and the extensive delays in the resolution of 
the clear channel and daytime skywave proceedings. The Committee 
stated that it desired periodic reports from the paeesiol with regard 
to its progress in resolving these proceedings. (Appendix|/A, pp. 6 to 8) 


On February 10, 1958, in its annual report, the Senate Select Committee 


| 
on Small Business, quoted from a "report on progress" rendered by the 


Commission to the effect that the Commission had held a number of 
| 


intensive sessions during the past 90 days in an effort to/resolve the 

clear channel and daytime skywave proceedings. The Committee concluded 
| 

with the statement: | 


"Although the many flurries of Commission interest in 
these proceedings in the past have died without any posi- 
tive action being taken, your committee is encouraged 
that the FCC has taken seriously the most recent criti- 
cism and recommendations and that at long last a decision 
is imminent. In any event, your committee intends to 
continue its interest in the matter until the FCC meets 
its obligation to render a decision." (Senate Report No. 
1282, 85th Cong. 2nd Sess.) 


Again, as in the "flurry" of 1954, hope as to the imminence of a 
decision was overly-optimistic. For instead of a "decision", the 
Commission on April 15, 1958, declared that the record in the clear 
channel proceeding had now become "out dated" because of the long 


delays, and it started that proceeding on a new round of comments and 
| 
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15/ 
evidence-taking by issuing a "Further Notice of Proposed Rule Making". 


In this notice it proposed the assignment of fulltime Class II stations 
on twelve of the twenty-four Class I-A channels and stated that it was 
leaving for later determination other issues involved in that proceeding. 
The Commission announced in this notice that it would not terminate the 
freeze even if and when the proposed rule changes were adopted, and 
stated that the freeze would continue for some further unspecified future 
period beyond such time "until the pattern of the new fulltime assign- 
ments has become sufficiently crystallized" so that daytime assignments 
would not "unreasonably block opportunities" for the new fulltime assign- 
ments (Appendix A, pp. 9 tol9). 

In view of the Commission's stated desire that there be no 
"blocking" impediments to the implementation of the proposed rule changes 
announced in its Notice of April 15, 1958, the Daytime Broadcasters 
Association, on October 17, 1958, filed a petition urging that the Com- 
mission withhold action upon the license renewal applications of the 
twelve Class I-A stations on the channels to which the Commission was 
proposing to assign fulltime Class II stations. In denying this petition 
on November 7, 1958, the Commission openly admitted that "it appears 
improbable that a final decision to amend the Commission's rules can 
be handed down in the instant rule making proceeding and implemented 
within a relatively short period of time." It went on to say that it was 


“impossible to predict at this time when a final decision resolving all 


i5/ The reopening of the record had been requested by the Clear Channel 
Broadcasting Service, ~ | in a petition filed November 16, 
1956, upon the ground that the record should be brought "up-to-date" 
(Appendix A, p. 6). 
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of the questions in this proceeding can be adopted", but that it would 
reconsider the advisability of withholding action on the Class I-A station 
renewal applications "at or near the date that a final decision is issued 
in the subject case" (Appendix A, pp. DtoM). So far as the public 
records show, no such reconsideration of this matter has ever occured 
and it is therefore reasonable to assume that we are still |nowhere "near 
the date" of a final decision in the clear channel proceeding. And this 
has become quite obvious from the further history of this case. 

All comments in response to the Commission's "Further Notice" 
were filed by October 29, 1958, but nine months later, (July 21, 1959) 
the Commission publicly announced that it expected to tzene "a document 
looking toward further rulemaking" in the clear channel proceeding. On 
September 22, 1959, after the passage of more than five Eres from the 
time of the issuance of its Proposed Report in the daytime jskywave 
proceeding and the Court's decision in the Harbenito case, the Commission 
issued its final report and final rules in that proceeding. Simultaneously, 
however, in the clear channel proceeding, it embarked on still another 
new round of comments and evidence-taking by issuing a "Third Notice of 


Proposed Rulemaking" in which it put forth an entirely different, but 


| 
partial, proposed solution of the issues in the clear channel proceeding.. 


At this time, the Commission by amendment of Section 1.351 of its rules, 
formalized its previously stated intention of tying the freeze to the 
clear channel proceeding regardless of the termination of the daytime 
skywave proceeding (Appendix A, pp. 10-12). 
A final indicator of the degree of "speed" with which the 
clear channel proceeding is moving towards final resolution is to be 


found in the fact that the Clear Channel Broadcast interestis have 
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successfully procured, over the opposition of Petitioner herein, and 
other daytime broadcast interests, six months longer than the 
Commission originally allowed for submitting the comments and evidence 
called for by the most recent Notice of Proposed Rulemaking (Appendix 
A, p. 12). 

Although the language of Section 1.351 purports to fix 
the termination of the freeze as the time of "conclusion of the 
(Clear Channel) proceeding", the Commission has made it clear by 
its formal public assertions, described above, that the freeze will 


continue until some further unspecified date which is no more certain 


today than it was at the time of the Court's decision in the KOB case. 


Indeed, it is fairito suppose that such termination date, as applied 
to Petitioner's application, is even more remote and less certain 
than was the possible date of lifting of the freeze on the KOB appli- 
cation for permanent assignment at the time of the KOB decision. 

For, at that time, the Commission related the lifting of the freeze 
on the KOB application to the date of a final decision in the clear 
channel case. But as of this time the Commission has made it plain 
that a final decision in the clear channel proceeding cannot terminate 
the freeze on Petitioner's application, and that this cannot happen 
until some later indefinite and unascertainable date when the Com- 
mission might decide that the pattern of new assignments "has become 
‘sufficiently crystallized." Thus, the Commission plainly admits that 
its latest flurry of activity in the clear channel proceeding will 
not result in a termination of the unconscionable delays in action 
upon Petitioner's application within any reasonably short future period. 


In these circumstances, therefore, we respectfully submit that it is 
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encumbent upon this Court that, consistent with its action/in the KOB 
case, and in accordance with the requirements of Section 16¢@) of the 
Administrative Procedure Act, it must direct the Commission to act upon 
Petitioner's application forthwith, or within such reasonable time as 


the Court may determine, 


II 
THE COMMISSION'S REFUSAL TO ACT ON PETITIONER'S 
APPLICATION IS ARBITRARY AND CAPRICIOUS IN VIEW | 
OF ITS CONTRADICTORY AND INCONSISTENT ACTIONS 
IN REGARD TO THE FREEZE. 
Quite apart from the violation of Petitioner's statutory 
rights because of the unreasonable delay in action upon his application, 
| 
the Commission's refusal to act is arbitrary and capricious for several 
reagoms. First, over the years, the Commission's position as to the 
| 
reasons and the necessity for the freeze has been contradictory and 


inconsistent. Second, the Commission has failed to enunciate any 


rational or consistent basis for keeping Petitioner's application frozen. 


Third, while insisting that Petitioner's application must remain frozen 
| 


for an indefinite further period, it has inconsistently waived the freeze 
for other applications, and it has inconsistently refused to apply the 
freeze to other applications to which the Commission's pinpoeeed reasons 
for the freeze are applicable. And, finally, the Commission arbitrarily 
held to be irrelevant, factors and considerations present in Petitioner's 
case which the Commission had previously held were ratte public 
interest reasons against applying a freeze. 
The Commission's ambivalence in regard to the neceaetty for a 


general clear channel freeze is vividly apparent from the history out- 


lined in Appendix A to this brief. Duripg the early period|of the 
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pendency of the clear channel proceeding, the Commission resisted 


efforts of the clear channel interests to freeze all daytime and 
limited time applications on the clear channels which, under existing 
rules, were entitled to processing and action. Thus, on January 2, 
1947, the Commission denied a petition by the Clear Channel Broad- 
casting Group, » requesting such a general freeze. 
(Petition of Clear|Channel Group, 3 Pike and Fischer R.R. 1204) The 
Commission's reasons were: (a) The applications which would be frozen 
were consistent with existing Commission rules and fulfilled a definite 
public need particularly in cities having no other standard broadcast 
station; (b) Applicants would be affected who were desirous of entering 
FM broadcasting and needed a daytime operation for financial help until 
FM became firmly established; (c) It was not necessary to have such a 
freeze since any grant to such applicants would be subject to whatever 
rules and reallocations might be adopted as a result of the clear channel 
proceedings. 

The Commission's refusal to freeze an application for a daytime 
operation on a I-A clear channel was challenged by a clear channel 
station in the case of WIR, The Goodwill Station, Inc. v. F.C.C., 84 U.S. 
App. D.C. 1, 174 F.2d 221 (1948) reversed 337 U.S. 265, 949}. In its 
brief to this Court, the Commission, relying upon its rejection of the 
request of the clear channel interests for a freeze on such applications 
stated as follows: 

“... In its opinion the Commission pointed out that if 

the petition were granted''the net result would be to 
preclude the Commission to a very large extent from 

exercising its licensing functions.' The Commission 
further pointed out that there is no valid reason for 


withholding action on those applications requesting 
authority to operate on clear channels in accordance 


with the Commission's policy. For these applications 

are consistent with the Commission's Rules and Regulations 
and fulfill a definite public need for service at this 
time, It also pointed out that these grants would not 
serve as a barrier to a change in the Rules to permit 
operation with power in excess of 50 kilowatts, |should the 
Commission determine that such a change is in the public 
interest, since, in any event, extempive readjustments 
would be required, and any daytime stations now| authorized 
would be subject to whatever Rules and reallocations which 
might be adopted as a result of the Clear Channel Hearing, 
just as existing Class II stations presently operating 
daytime on clear channels would be." (Case No. (9464, U.S. 
App. D.C., Appellee's Brief at page 41). 


This Court and the Supreme Court sustained the Commission's 
refusal to impose the requested freeze, stating that WJR's contentions 
were based upon "suppositious eventualities" that the Geauiveton at 
some indeterminate future time might modify its rules governing oie! 
channel stations. (84 U.S. App. D.C. 1 at 6; 337 U.S. 265 at 272) 

When the Commission instituted the daytime skywave proceeding, 
the Commission found it necessary to impose a general fredze on all 
applications for daytime and limited time operations on Class I-A and I-B 
clear channels. The reason given, however, was that evidence had been 
received by the Commission as to serious interference from daytime 
skywave transmissions, and as a result of Court litigation in a case in 
which the existence of daytime skywave interference was claimed, a 
stay had been issued of a grant without hearing of a daytime application 
on a clear channel (Appendix A, pp. 2 to 3) Dt or twelve years, there~ 


after, the only purported justification for the freeze was) the fact that th 


Commission's existing rules and standards did not then recognize the 


16/ See also Pittsburgh Radio Supply House v. F.C.C., 69 U.S. App. D.C. 
22, 25, 98 F.2d 303, 306, (1938). 


17/ See L. B. Wilson v. F.C.C., 83 U.S. App. D.C. 176, 170|F.2d 793 (1948). 
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existence of daytime skywave interference, and it was, therefore, 
impossible to act upon daytime and limited time applications until such 
rules and standards had been developed in the daytime skywave proceeding. 
However, when the Commission, in 1954, issued its Proposed Report in 

the daytime skywave proceeding proposing new daytime skywave trans- 
mission standards, it announced that it expected to continue the freeze 
on daytime and limited time applications. It gave the cryptic reason 


that this would be, done "in order not to prejudice the outcome of the 


clear channel proceeding". (Daytime Skywave Transmissions, 10 Pike and 


Fischer R.R. 1541 at 1554) Four years later, when the Commission issued 
its "Further Notice of Proposed Rulemaking" in the clear channel pro- 
ceeding, it stated that the freeze on daytime applications on the Class 
I-A channels would continue "in order to insure that the assignments of 
new daytime stations on 12 of such channels would not unreasonably block 
opportunities for the assignment of the fulltime Class II stations pro- 
posed in that notice, and in order not "to clutter" the remaining 12 
Class I-A channels "with daytime assignments which would tend to prejudice 
such consideration as it may later be desirable to give to proposals" for 
power in excess of 50 kw for the ic I-A stations on such channels. 


(23 F.R. 2612, paras. 76 and 77). Thus, after twelve years, the 


Commission did a complete about-face and adopted as its reasons for 


18/ When the Commission, in September, 1959, issued its Third Notice of 
Proposed Rule Making in the clear channel proceeding, its final report in 
the daytime skywave proceeding (Daytime Skywave Transmissions, 18 Pike 
and Fischer R.R. 1845, at 1854-1855) and its amendment of the freeze rule 
(Section 1.351) tying the freeze to the clear channel proceeding, it gave 
no further reasons for the freeze, but merely stated that "it appears 
desirable . . . to continue withholding action on applications which pose 
potential conflict with a decision in the clear channel proceeding." 
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continuing the freeze the very same reasons which it had previously 
rejected and which it had argued to be most unsound, in this Court and 
in the Supreme Court! 
On September 10, 1958, in denying a petition by another ap- 
plicant fer action on its frozen application on a Class I-A channel, 
the Commission made no teference whatsoever to any necessity for with- 


holding action because of the clear channel proceeding. (Middlesex 


19/ 
a It stated 


Broadcasting Corporation, 17 Pike and Fischer, R.R. 700a) 


| 
that the pendency of the daytime skywave proceedigg was "the principal 


reason for withholding action on certain types of sept ications pursuant 
to Section 1.351 of the Rules and it set forth at great length its 
reasons why the time consumed by this proceeding was not undue or 
unreasonable. (17 Pike and Fischer R.R. 703-704) The Commission 
further stated: 


",.. The numerous considerations that must be taken 

into account in evaluating WIAO's request for waiver 
constitute, for the most part, some of the multitudinous 
considerations th@t are involved in Docket 8333.) Con- 
sequently, it is impossible to evaluate the merits of 
WTAO's section 1.351 waiver request apart from the 

issues involved in Docket 8333. And any dispositive 
action herein merely for the benefit of WTAO, in| ad- 
vance of our Final Decision in Docket 8333, would com- 
pletely subjugate the paramount public interest considera- 
tions involved in said Docket 8333."" (17 Pike and Fischer 
R.R. at 706) 
| 


But after the daytime skywave proceeding was decided and the 


Petitioner here protested the Commission's refreezing of its application 


19/ See Harvey Radio Laboratories Inc. v. United States of |America and 
Federal Communications Commission, Case No. 15,522, U.S.C.C.A. D.C., 
now pending in this Court, involving the same questions as are presented 
in the instant case. 
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"pending conclusion of the clear channel proceeding", the Commission 
ignored its previous elaborate explanation of keeping such applications 
frozen "pending conclusion of the daytime skywave proceeding", and 
stated that its decision in the daytime skywave proceeding "is a major 
step toward a final solution of the clear channel proceeding" (R. 233). 
It is to be noted that in 1954 the Commission had unconsolidated the 
daytime skywave and clear channel proceedings stating that this was 
being done to assure an early decision in the daytime skywave proceeding 
which was necessary in order to expedite termination of the freeze. 
(Appendix A, p. 4)and 5) 

It is obviously impossible, in view of the foregoing, to determine 
the precise rationale upon which the Commission has predicated and now 


predicates the alleged necessity for continuing to freeze Petitioner's 


application. This is even more apparent from the fact that the Commission 


has completely ignored showings made by Petitioner that ils application 
is now completely consistent with the new rules and standards adopted in 
the daytime skywave proceeding and could not possibly prejudice any con- 
templated or possible decision in the clear channel proceeding. Thus, 
when the Commission, after 12 years, adopted the daytime skywave standards 
and rules for which a freeze had been stated to be necessary, Petitioner 
submitted to the Commission a verified engineering showing that its 
application fully complied with these new rules and standards. (R. 191~ 
193) And, in order to meet any possible claim that action on its appli- 
cation might "prejudice" a decision in the clear channel proceeding, 
Petitioner submitted an engineering showing that there was no possibility 
of interference with the Class II fulltime assignment in Idaho proposed 


by the Commission in its Third Notice in that proceeding (R. 192-193). 
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This factual showing has never been controverted by any other party 


or by the Commission. Petitioner further agreed to accept 
conditioned upon any a¢tion taken in the clear channel pro 

Petitioner went even further in order to make cl 
mission that continuance of a freeze on Petitioner's appli 


be grossly discriminatory and arbitrary and capricious. H 


| any grant 
ceeding (R. 184). 
par to the Com- 
cation would 


e cited the 


fact that the Commission had, on October 29, 1959, unfrozen and granted 


an application for the improvement of the facilities of St 


| 
lation KPOP, Los 


Angeles, California, requesting a limited time operation and an increase 


in power from 5 kw to 50 kw on the Class I-A frequency 1020 ke and that 


this action was taken notwithstanding the fact that such an application 


was expressly covered by its freeze. Petitioner also pointed out that 


the Commission had earlier, without explaining why it had 


and granted two other limited time applications on Class I 


done so, unfrozen 


-A channels, 


one by Station KXL, Portland, Oregon, to increase power from 10 kw to 


50 kw, and the other by Station KJBS, San Francisco, California, to 
| 


increase power from 1 kw to 50 kw (R. 194-196, Appendices D-4 and D-5). 


The KPOP application had been filed on April 15, 


requesting an increase in power from 5 kw to 10 kw and had 


1949, originally 


been frozen 


since that time. (Appendix D-2) On July 11, 1958, the application was 


amended to request 50 kw of power with directional antenna 


and on 


November 2, 1958, the Commission informed the applicant, Standard 


Broadcasting Co., that the application as amended would continue to be 


frozen pending decision in the clear channel proceeding. | 


(Appendix D-3) 


On April 22, 1959, the Commission approved a change of owner- 


ship of Station KPOP to Storer Broadcasting Company (Appendix D-4). On 
| 


September 22, 1959, the Commission announced the adoption of the rule 
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changes formally linking the freeze to the clear channel proceeding. 
On October 29, 1959, the Commission announced that on petition by the 
applicant it had, without opinion or without giving any reasons for its 
action, removed the KPOP application from the freeze and granted it 
without hearing subject to engineering conditions which were not 
announced in its Public Notice (Appendix D-6). 201 ne construction 
permit issued to Storer shows these conditions to be that the grant is 
subject to the requirement that the facilities so authorized must be 
modified upon finalization of the assignment of the fulltime Class IT 
station in New Mexico as proposed in the Commission's "Third Notice" 
in the Clear Channel proceeding (Appendix D-7). 

In its Opinion of December 6, 1959, the Commission cavalierly 
disposed of Petitioner's claim of discrimination, by stating that it 
“was aware that permitting modifications in the operation of (Stations 
KXL, KJBS and KPOP), which were already operating on the frequencies 
involved, would not prejudice implementation of the eventual assignments 
which would result! from finalization of rulemaking" in the clear channel 
proceeding (R. 235). It did not explain how or why there would be no 
guch prejudice in those cases or how or why there would be any more 
prejudice in unfreezing Petitioner's application which merely sought 
5 kw o£ power than in unfreezing and granting those stations ten times 
more power. It did not explain why it was proper to unfreeze and grant 
the KPOP application in which admittedly there would be a conflict with 


the Commission's proposed assignment of a fulltime Class II station in 


20/ The vote was divided with Chairman Doerfer and Commissioners Bartley 
‘and Cross voting in favor of the action and Commissioners Lee and Ford 
dissenting. See Appendix D-6. (F.C.C. Public Notice). 
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New Mexico, and not proper to do likewise in case of Petitioner's appli- 
cation which, upon the uncontroverted facts before it, could not con- 
ceivably conflict either with the Commission's proposed agsignment of 


a fulltime Class II station in Nevada or even with a possible 750 kw 
| 


operation by the dominant I-A station, WGN, Chicago. It did not explain 


| 
why, in view of the whole tenor of its opinion of December 6, 1959, 


stating that ad hoc exceptions to the freeze were saaenixieta: the KPOP 
application could properly be acted upon and granted without hearing or 
opinion, and the Petitioner's could not, when the terms of the freeze 
just as much called for withholding action on the KPOP application as 
on Petitioner's application. Nor did it explain why permitting KPOP, 
KXL, and KJBS to make expenditures in the sums of $150,000, $154,226.52, 
and $180,237, respectively, for the modifications of their facilities 
on I-A clear channels would be less likely to impede readjustments that 
might be required as a result of a clear channel decision,) than the 
expenditure of only $37,400.55 for the facilities weonsead in Petitioner's 
pending application (Appendix D-8). 
Other examples of the Commission's inconsistencies bear 
mention. Petitioner pointed out to the Commission that since the 
Commission was proposing to duplicate operations on the clear channel 
occupied by Station WMAQ, it should, consistently with its) freezing of 
applications for new or improved facilities and with its stated desire 
to avoid grants which might block implementation of its clear channel 
decision, hold up the renewal of that station (R. 152-153) lea The 
21/ Grant of the renewal puts WMAQ in precisely the same position, by 


claiming modification of license under the KOA doctrine, (Rederat Com- 
munications Commission v. National Broadcasting Company (KQA) 319 U.S. 

239) to block the proposed new Class II fulltime assignment on that fre- 
quency, as the Commission stated would be the case if it should unfreeze 
and grant daytime applications on the clear channels. (See |supra, p. 28-29) 
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Commission recited this contention (R. 228), but then proceeded to 


ignore it completely. As has been pointed out (p. 24 supra), the Com- 


mission had rejected a similar contention made by the Daytime Broad- 
casters' Association with respect to the renewal applications of all 
Class I-A clear channel stations whose channels the Commission has 
proposed to duplicate with fulltime Class II stations. 

Further, on the very day that the Commission turned down by 
Memorandum Opinion Petitioner's last effort to unfreeze his applica- 
tion, the Commission, without opinion or reasons, waived its freeze 
tule in two other cases involving improvement of facilities on Class I 
frequencies. These involved the application of Station WKOK, Sunbury, 
Pa., for increase in power on the Class I-B frequency 1070 ke from 250 
watts day and night ito 10 kw day and 1 kw night, and the application of 
daytime Station WESC, Greenville, South Carolina, for increase in 
power on the Class I-A frequency 660 kc, from 5 kw to 10 ed 
(Appendix D-9) 

The arbitrariness of the Commission's refusal to unfreeze 
Petitioner's application is vividly apparent from the Commission's flat 
refusal to consider a host of other facts and reasons favorable to the 
unfreezing of Petitioner's application, all of which were similar to 
the very reasons against a clear channel freeze which the Commission 


itself had vigorously espoused. Petitioner referred to the unique 


22/ So far as the Commission's files show, no request for waiver was 
filed by Station WESC. (BP-12473) 
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programming service proposed in his application, to the fact that 
service would be provided to large, relatively underserved areas and 
areas presently having no primary service, that there wasionly a single 
station in the entire United States operating on the frequency 670 ke, 
Intervenor's station WMAQ in Chicago, that the freeze was perpetuating 
a wasteful use of this frequency, and that there were several foreign 
stations operating on this channel located from 300-500 ailee closer to 
WMAQ than Petitioner's proposed station (R. 150-151, 99)-- 103 ). 


Petitioner further referred to the financial and other burdens being 


caused to him because of the delay in action upon his application, 


to the fact that he had applied for and been granted an FM station in 
| 


Santa Barbara which he hoped to operate on a combined basis with the 
requested AM station, and support of which could only be assured by 
having such an AM station. (R. 186-188) Petitioner: stated: 


"... To know yes or no, one way or the other onjmy AM 
application will be of first degree importance in guiding 
me in exactly what to do with my FM station. In other 
words, to know whether or not I am going to have an AM 
station will directly effect the future of all my other 
business interests and will allow me to have the correct 
premises upon which I can build for the future.| To not 
know and guess wrong could be very serious for my entire 
future in business. 
| 
"As much as I would like to receive a grant on my 
AM application and, as much as I believe there is a real 
need for the service that would be offered to this area 
from a 5,000 watt station on the low end of the /|dial, my 
entire future will benefit if I can know in the | immediate 
future that I will not receive the grant. I ask for and 
believe I have the right to this answer so this ‘financial 
hardship can be brought to an end one way or the other," 
(R. 188-189) 


| 
These considerations, as will be noted, are very much like 
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the reasons which the Commission had given to this Court as to why 

a freeze tied to the clear channel proceeding was against the public 
interest. But, in the Commission's decision of December 6, 1959, it 

- astoundingly proceeded to treat all these circumstances as irrelevant! 
(R. 235) 

Comparison of the Commission's position with respect to the 
clear channel freeze with its position in other areas where the 
question of freezing applications has come up, shows curious but sig- 
nificant anomolies. This Court has frequently been made aware, during 
recent years, of the serious and grave deficiencies in the Commission's 
television allocation plan. In recognition of this, the Commission was 
prompted, in 1955, 'to institute its so-called deintermixture pro- 
ceedings (20 F.R. 2823). It is hardly disputable that this proceeding 
involved questions as basic and complex, if not more basic and complex 
than, the matters involved in the clear channel proceeding. More 
importantly, however, the making of VHF grants by the Commission during 
the pendency of the deintermixture proceedings posed serious threats to 


the survival of many existing UHF stations. Yet, the Commission, in 


rejecting requests. by UHF stations to withhold new VHF grants pending 


these proceedings, stated that it did not "believe that it would serve 
the public interest to adopt the proposed amendment to the rules, which 
would be tantamount to a freeze on authorizations for new television 
stations", that it "believes that it must retain the discretion to 
determine on a case-by-case basis when the public interest requires 

that it freeze its adjudicatory process during the pendency of rule 
making" (citing WIR, The Goodwill Station, Inc. v. F.C.C., 337 U.S. 265), 


and that the requested relief was "neither necessary nor desirable". 
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| 
(First Report on De~Intermixture 20 F.R. 8495, 13 Pike & Fischer R.R. 
| 


1511, at 1516-1518). This Court sustained the Commission's position in 
Coastal Bend Television Company et al v. F.C.C., 98 U.S. App - p.c. 251, 


234 F.2d 686 (1956). In this case, the Commission stated in its brief: 
",.. We believe it clear, that even if there was| some 
inhibiting effect of these grants on possible outcomes 

of the general proceeding, a Commission policy decision 

that the public interest in makipg the grants outweighs 

any conceivable prejudgment which might be involved, 

would be within its discretion. But we also believe 

that there is no reason to assume that the Commission's 
statement that it will not let the VHF grants here 

influence its decision will not be carried out in good 
faith. See Peoples Broadcasting Co. v. United States, 

93 U.S. App. D.C. 78, 81, 209." (Case Nos. 13034 and 

13035, U.S. C.C.A. D.C., Brief for Appellee-Respondent 

at pp. 44-45)23/ | 


Finally, the arbitrariness of the Commission's dental of 
Petitioner's pleas for action is brought home very forcefully by 
‘its delineation of, or reliance wea number of other flagrantly 
specious reasons for refusing such action. The Commission made ex 


parte findings that interference to certain existing stations was 


indicated, that Petitioner's application did not appear to show adequate 


23/ More recently, on January 4, 1960, in the same general effort to 
solve the television allocation problem, the Commission instituted rule- 
making proceedings looking towards providing more VHF station assignments 
by the reduction of presently specified distance separations (Docket No. 
13340, 25 F.R. 287). But although grants of new VHF stations and of 
modifications of facilities of existing stations, such as |changes in 
location or increase in power, could obviously prevent new additional 
assignments which are presumably contemplated, the Commission has not 
seen fit to freeze any TV application. 


24/ The Commission purported to note certain alleged "deficiencies" in 
Petitioner's application of which Petitioner had never previously been 
apprised by the Commission. (R. 231-232) 
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liquid assets, that there were other pending applications on the 


frequencies 670 ke, and 680 ke with which mutual interference would 

be involved, and that an objection had been filed by an existing 

station in Ventura-Oxford, California to the Petitioner's use of the 
name "Tri-Counties Broadcasting Company" because of the similarity 

with that station's name, "Tri-Counties Public Service, Inc." None 

of these "deficiencies", as the Commission described them, were remotely 
relevant or material to the question before the Commission, namely, 
whether Petitioner’s application should continue to be frozen. Moreover, 
at no time has Petitioner been given an opportunity to controvert or 
correct the alleged "deficiencies" in accordance with the prescribed 
statutory procedure in Section 309(b). With respect to the pendency 

of the mutually exclusive applications, Petitioner had expressly stated 
to the Commission thi he vas ready and desirous of proceeding to com- 
parative hearing with those applications CR. siécsany de if 
not disingenuous, it was most careless, to put it mildly, for the 
Commission to seek comfort in the fact that someone had objected to the 
trade name Petitioner was using. For on October 28, 1957, two years 
earlier, the Commission had itself dismissed this very objection stating 
that this was a matter which was not of concern to the Commission. The 
Commission's letter to this effect, which has not been included as part 
25/ The applications referred to had been frozen for years (See F.C.C. 
Report on backlog of pending applications as of March 31, 1960 pursuant 
to Section 5(e) of the Communications Act, FCC-60-512, 87230, at pages 
56-58 listing applications BP-5813, BP-6098, BP-6631, and BP-7139 as 
pending since dates between Feb. 6, 1947 and March 7, 1959. Examination 
of the files of those applications shows that none of these applicants 


has shown an interest in prosecuting those applications for the past 10 
years. 
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of the record filed in the Court, but is part of the Commission's 
formal file.on Petitioner's application, is attached hereto as 


Appendix C. 


CONCLUSION 

In the light of the foregoing, it is respectfully submitted 

that the Court should conclude that the Commission's inaction upon 
| 

Petitioner's application is in violation of Petitioner's legal rights, 
is arbitrary and capricious, and that, therefore, pursuant to the pro- 
visions of Section 10(e) of the Administrative Procedure Act, the 
Court should direct the Commission to act upon Petitioner's application 
forthwith or within such specified period of time as the Court shall 
determine to be reasonable. 


Respectfully submitted, 


BENEDICT P, COTTONE 
ARTHUR SCHEINER 


1001 Connecticut Avenue, N.W. 
September 14, 1960 Washington 6, D.C. 


Counsel for 


WILLIAM H. BUCKLEY tr/as 


TRI-COUNTIES BROADCASTING COMPANY 


Cottone and Scheiner 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 
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APPENDIX A 


HISTORY OF THE CLEAR CHANNEL 
AND DAYTIME SKYWAVE PROCEEDINGS 
The clear channel proceeding (F.C.C. Docket No. 6741) was 

instituted by the Commission on February 20, 1945. In its order institut- 
ing the proceedings, the Commission specified issues looking towards 
determinations as to (a) whether any changes should be made in its exist- 
ing rules with respect to clear channel stations (Class 1+A and 1-B) and 
other stations operating on clear channels (Class II), in¢luding the ques- 
tions of whether the number of clear channels should be increased or 
reduced, whether the existing power limit of 50 kilowatts for Class 1 
stations should be increased or reduced, and whether any changes should 
be made regarding the power and hours of operation of Class II stations 
on clear channels; (b) what recommendations should be made to the State 


Department for changes in the North American Regional Broadcasting 


| 
Agreement; and (c) what recommendations, if any, should be made to 


Congress for enactment of additional legislation (10 F.R. |2194, 1 Pike 
and Fischer R.R. 53:901-53:902). 
The Commission commenced evidentiary hearings in thig proceed- 

ing on January 14, 1946. On February 5, 1946, the Commission issued 

a public notice announcing that it would not withhold action on applica- 
tions for Class II daytime only or limited time operation jon the Class 
1-A channels where such applications were consistent with jexisting rules 
but would consider all such applications individually on their individual 


merits (1 Pike and Fischer R.R. 53:902-53:903). On June 21, 1946, the 
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Commission issued a! public notice announcing that until conclusion of 
the Clear Channel proceeding it would consider on their individual merits 
applications for Class II daytime and limited time operation on 1-A 
frequencies where the proposed station operating non-directionally was 
750 miles or less from the dominant 1-A station and would hold only 
pending applications for stations more than 750 miles away. (11 F.R. 
7694; 1 Pike and Fischer R.R. 53:903-53:905) 

On August 9, 1946, the Commission issued a "Statement of Pro- 
cedure" which would govern situations where an application on which 
action was being withheld was mutually exclusive with an unfrozen 
application. In this statement it was also announced that an application 
by Station KOB, Albuquerque, New Mexico, for unlimited time operation 
on the 1-A frequency 770 ke (on which Station KOB had then been operat- 
ing for some time under a “special service authorization") would be 
"frozen" until after a decision in the Clear Channel proceeding. (11 F.R. 
12232; 1 Pike and Fischer R.R. 53:905-53:906) 

On October 8, 1946, an organization composed of Class 1-A stations, 
known as the “Clear Channel Group" petitioned the Commission to broaden 
the clear channel freeze to include all applications for daytime or limited 


time operation on Class 1 channels. On January 2, 1947, the Commission 


iesued an opinion denying this petition. (Petition of Clear Channel Group, 


3 Pike and Fischer R.R. 1204). 

On May 9, 1947, the Commission instituted the daytime skywave 
proceeding (F.C.C.! Docket No. 8333), in order to determine whether 
rules and standards should be adopted regarding daytime (i.e. pre-sunset 
and post-sunrise) skywave radiations of Class II stations on Class I-A 


and I-B clear channels (12 F.R. 3359). In its Notice of Proposed 
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Rule Making, it recited that under existing rules, no sfoicetina was 
provided against daytime skywave transmissions and there was no method 
prescribed for determining the existence or extent of such transmissions; 


that affidavits had been filed alleging serious daytime skywave inter- 


ference to clear channel stations; and that there had been appeals to 


the Courts from grants of applications allegedly involving such inter- 
1 


ference, on one of which a stay had been issued. The Commission 
announced in this Notice that pending the conclusion of these pro- 
ceedings the Commission would withhold action on all applications 
proposing new or increased daytime-only or limited time facilities 

on any of the Class I-A or I-B clear channels, and that “The Commission 
will announce its decision as soon as possible after the proceeding is 
closed so that the processing of such applications may be} resumed at 


the earliest possible date." 
Evidentiary hearings were concluded in the daytime skyvave pro- 

ceedings in June, 1947, In a Notice adopted October 30, 1947 (12 F.R. 
7341), the Commission scheduled oral argument in the clear channel pro- 
ceedings (in which the record had been closed in October 1947) and 
ordered "That upon conclusion of the oral argument, the Crum. ssion will 
issue a final decision in lieu of a proposed decision." On December 4, 
1947, the Commission consolidated the two proceedings foe aeenant 
because "the problems involved in Docket 8333 are also inyolved in 


Docket 8741." (12 F.R. 8702) In January 1948, oral argument was held 


by the Commission en banc in the consolidated proceedings. 


1/ This had reference to the case of L. B. Wilson v. F.C.C., later decided 
(April 12, 1948) in 83 U.S. App. D.C. 176, 170F (2d) 793. 
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By Commission order of December 4, 1950 (15 F.R. 9065), the daytime 
skywave freeze order was incorporated in the Commission's Rules as foot- 
note 10(b) of Section 1.371. The Commission recited that the purpose 
of this freeze was to avoid assignments "which may not conform to the 
Rules and Regulations and Standards of Good Engineering Practise which 
may be adopted as a result of the proceedings in Docket No. 8333...". 

On July 19, 1951, a decision was issued in the so-called KOB case, 
(American Broadcasting Co. Inc. v. F.C.C., 89 U.S. App. D.C. 1298, 191 


F.2d 492). As a result of this decision, the Commission removed from 


the freeze the KOB application referred to above (Albuquerque Broad- 
2 


casting Co., 8 Pike and Fischer R.R. 346 at 348-349). 
On August 11, 1953, the Commission extended the daytime skywave 


freeze to applications for certain types of Class II fulltime operations 
3 
on Class I-B channels (18 F.R. 4914). By separate order on the same date, 


the Commission severed the daytime skywave proceeding from the clear 
channel proceeding for the reasons (a) that a separate decision in the day- 


time skywave proceeding was feasible and could be rendered more quickly 


2/ See Albuquerque Broadcasting Co., 16 Pike and Fischer R.R. 765 at 883- 
889 for history of KOB proceeding. 


3/ The Commission gave the following reasons for its action: 
"IT FURTHER APPEARING, That further authorization of such stations 
may render difficult the proper formulation and effectuation of 
any new rules which might be adopted as a result of this proceeding, 
because such stations may incur financial and contractual commit- 
ments in reliance on their extended daytime coverage which would 
be a serious obstacle to their reverting to an operation with a 
smaller daytime service area, and may develop a listening audience 
in the extended area which they serve which might be discommoded by 
any future withdrawal of that service in the event that Docket No. 
8333 results in the adoption of Rules and Regulations and Standards 
of Good Engineering Practise which would require such stations to 
restrict their daytime coverage;". 
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than if left consolidated, and (b) that an early decision was necessary 
in order to expedite termination of the freeze. The Commission further 
stated that it would "proceed to decide the daytime skywave proceeding 
with as much dispatch as is batters (F.C.C. 53-1019) 

The foregoing modification of the Commission's freeze 
resulted in the freezing of a then pending application of 
predecessor of Harbenito Broadcasting Company, Inc. (Harbenito) for 


license for a modification of its construction permit (Roy Hofheinz, 9 


Pike and Fischer R.R. 784C at 793-794). An appeal was taken by Harbenito 


to the United States Court of Appeals for the District of Columbia 


Circuit on October 15, 1953 in which it was contended, among other 
things, by Harbenito, that the Commission had acted improperly in 
freezing its application. (Harbenito Broadcasting Company, Inc. v. 
F.C.C., U.S. C.C.A., D.C., Case No. 11984, Joint App. pp. 7 and 8) 
On March 12, 1954, the Commission released a eopoesd Report in 
the daytime skywave proceeding proposing a revision of its engineering 
standards to prescribe a method of determining "daytime skywave" inter-~ 
ference. At the same time the Commission proposed to amend its rules 
so that limited time (post-sunset) operations by Class II stations on 
Class I-A channels would no longer be permitted. The Cieataetee 
further proposed an amendment of footnote 10(b) of Section 1.371 which 
would continue the freeze on daytime only and limited time applications 
on both Class I-A and I-B channels until the clear channel proceeding 


was decided, but would lift the freeze on applications such as the 


4/ Further revisions of footnote 10(b) of Section 1.371 were made on 
October 29, 1953, (18 F.R. 6968) on April 11, 1956, (21 F.R. 2522) and 
on July 28, 1958 (23 F.R. 5772). The rule was renumbered Section 1.351 
in connection with a revision and recodification adopted December LL 
1957, (22 F.R. 10981). 
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Harbenito application. (19 F.R. 1543, 10 Pike and Fischer R.R. 1541) 
The Commission scheduled an oral argument upon the Proposed Report. By 
Notice of Further Rule Making issued as part of the Proposed Report, 
the Commission invited written comments, on or before May 4, 1954, as 
to whether the proposed rules relating to daytime skywave interference 
should be made applicable to existing stations (19 F.R. 1543, 10 Pike 
and Fischer R.R. 1555). 

On April 30, 1954, the Commission filed its brief in the Harbenito 
case. On July 15, 1954, the Commission heard oral argument upon the 
Proposed Report in the daytime skywave proceeding. On July 29, 1954, 
the Court rendered’ a decision sustaining the Commission's deferment 
of action on the Harbenito application (Harbenito Broadcasting Co. Inc. 
v. F.C.C., 94 U.S. App. D.C. 329, 218 F.2d 28). 

By subsequent actions the Commission postponed until May 1, 1955, 
the date for submission of all comments concerning the applicability of 
the proposed changed rules to existing stations. (20 F.R. 253) On 
January 27, 1955, the Commission released a notice stating that it 
would defer further action upon the Proposed Report until such comments 

‘had been filed and considered. (20 F.R. 795) 

On November 16, 1956, the Clear Channel Broadcasting Service 
filed a petition to reopen the record in the clear channel proceeding 
and to consolidate this proceeding with the daytime skywave proceeding, 


upon the ground that this was necessary in order to bring the record 


"up-to-date". This was opposed by the Daytime Broadcaster's Association, 


Inc. upon the ground that the requested action would only cause further 
delay. This organization urged that these proceedings either be 


dismissed or that the freeze be terminated. 
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In April of 1957, in hearings held by a Subcommittee |of the Select 
Committee on Small Business of the United States Senate, evidence was 
received upon the question of delays by the Commission in|the resolution 
of the clear channel and daytime skywave proceedings and the duration 
of the freeze (Hearings on Daytime Radio Broadcasting, April 29 and 30, 
1957, Subcommittee of the Select Committee on Small Business, 85th 
Congress, lst Session). On September 11, 1957, the Select Committee 


issued a unanimous report, stating in part as follows: | 
"Vv. The 'Freeze' on New Daytime Stations and Changes 
in Existing Stations. 


| 
"Of special interest to the committee is the ‘freeze! 
imposed on applications for new stations seeking thi 
right to operate on frequencies assigned to clear- 
channel stations and on changes in existing daytime 
stations operating on such frequencies. The basic 
reason for the 'freeze', first adopted in 1946 and con- 
tinuously in effect in one form or another since that 
time, is to preserve freedom of action for the Federal 
Communications Commission in deciding the clear-channel 
and the Daytime Skywave Proceedings. The point is made 
that the Commission will be in a much better position 
to enforce whatever decision is made if numerous stations 
have not been assigned to the frequencies involved in 
those proceedings. Clearly, a decision would be easier 
to effectuate if great station dislocation were not| in- 
volved, but the fundamental weakness in the justifitation 
for the 'freeze' is that it has been in effect for over 
11 years and there is at present no indication of how 
much longer it will be necessary to keep it operative, 
since, according to the FCC, that will depend upon | 
resolution of the clear-channel and daytime skywave) 
cases." (p. 23) 


* * * 


“Administrative procedures -~ or, at least, those of the 
FCC -- need the most searching reexamination if they 
permit an agency to ignore or freeze reasonable requests 
for improved operating conditions on the ground that the 
matters involved are intertwined with a major rulemaking 
proceeding before the agency and then allow the agency 
to pigeonhole the rulemaking proceeding indefinitely. 
The technique of freezes or temporary suspensions of 
certain governmental activities is a useful one and in 
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some circumstances absolutely essential, but a temporary 
suspension of applications for radio licenses for over 
11 years -- with the end not in sight -- is at best an 
abuse of the technique and at worst a flagrant depriva- 
tion of the rights of individuals by an administrative 
agency." (p. 24) 


* * * 


"VIII. Conclusions and Recommendations. 


* * * 


"Your committee therefore makes the following recommend- 
ations: 


1, The Federal Communications Commission should 
actively consider the petition of the daytime broad- 
casters and the Clear Channel and Daytime Skywave Pro- 
ceedings as expeditiously as possible. The Commission 
should devote a substantial portion of its time and its 
staff's time’ to the resolution of these longstanding 
matters." (p. 30) 


* * * 


"5, The Federal Communications Commission is requested 
to advise this committee by January 7, 1958, what, if 
any, progress has been made in the consideration of the 
Clear Channel and Daytime Skywave Proceedings and the 
Daytime Broadcasters Association petition for extended 
hours of operation. In addition, this committee would 
like to receive status reports every 60 days thereafter 
until such time as the matters are finally determined 
or until the committee otherwise requests. 


"6, In the event the Federal Communications Commission 
does not give evidence of its intention to pursue an 
active course in the consideration of these problems, 
or if decisions have not been rendered within a reason- 
able period of time, this committee will consider 
recommending to the appropriate committees of Congress 
that they consider legislation to dispose of the questions 
involved in the proceedings pending before the Commission." 
(p- 31) 


(Senate Report No. 1168, 85th Congress, lst Session, at 
pages 23, 24, 30 and 31) 


On December 19, 1957, the Commission, in a Notice instituting a 


proceeding rele ting to the extension of hours of operation for daytime 


broadcast stations (Docket No. 12274), denied the reques 


Daytime Broadcasters' Association, Inc. relating to dism 
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t by the 


issal of the 


clear channel and daytime skywave proceedings and termination of the 
| 


freeze. The Commission stated that during recent months 
substantial progress in its reanalysis of the records of 
ceedings and that further study would be required "to de 
appropriate course to be followed in those proceedings." 

On April 15, 1958, the Commission issued a "Further 


Proposed Rulemaking" in the clear channel proceeding, st 


i it had "made 
" those pro- 
cide the 

(22 F.R. 10497) 
Notice of 


ating that the 
| 


record before it was “out-dated" and calling for written comments ona 


proposal to "break down" 12 of the 24 Class I-A channels 


6 
by assigning 


| 
additional full-time stations to such channels and leaving the remaining 


7 


twelve I-A channels unduplicated at night. In this Not 


Commission announced that the issue as to power in exces 


dice, the 
| 


's of 50 kw for 


the Class I-A stations on these unduplicated channels was being deferred 


to a later unspecified time. (23 F.R. 2612; corrected a 
With respect to the question of the termination of 
' Commission stated as follows: 


"76. 
expanded daytime facilities on the twelve Class-I-. 


The processing of applications for new and 


t 23 F.R. 2744) 


the freeze, the 


| channels 


in question should be deferred until reasonable opportunity 


5/ In its annual report issued on February 10, 1958, the 


| 
Senate Select 


Committee on Small Business quoted from a "report on progress" received 


from the Commission to the effect that the Commission had 


held a number 


of intensive sessions during the past 90 days in an effort to resolve the 


clear channel and daytime skywave proceedings. 
85th Congress, 2nd Session) 


(Senate Report No. 1282, 


6/ These channels were 660 kc, 670 kc, 720 kc, 770 kc, 780 kc, 880 ke, 


890 kc, 1020 ke, 1100 ke, 1180 ke, 1210 ke. 


5 
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has been provided for the assignment of unlimited time 
Class II stations on these channels. It is not possible 
at this time to anticipate with exactitude the date when 
it will be appropriate to permit the assignment of new 
daytime Class II stations on these channels. Such action 
would, accordingly, be deferred until a later stage when 
the pattern of new Class II unlimited time assignments 

on these channels has become sufficiently crystallized to 
insure that the assignments of new daytime stations would 
not unreasonably block opportunities for the assignment 
of Class II unlimited time stations meeting the above- 
stated requirements." : 


"77, Owing to the fact that we have decided to main- 
tain the status quo on the twelve other Class I-A frequen- 
cies on which the possible consideration of higher power 
is being reserved until later, i.e., 640 kc, 650 kc, 700 kc, 
750 ke, 760 ke, 820 kc, 830 kc, 840 ke, 870 kc, 1040 kc, 
1160 kc, and 1200 kc, it will not be appropriate, pending 
such action, to clutter those frequencies with daytime 
assignments which would tend to prejudice such considera- 
tion as it may later be desirable to give to proposals for 
increased power." (23 F.R. 2612, paras. 76 and 77; cor- 
rection published 24 F.R. 2744) 


On October 17, 1958, the Daytime Broadcasters’ Association, filed 
a petition urging that, until the Commission had issued its final report 
and order pursuant’ to the Further Notice of Proposed Rulemaking, the 
Commission should withhold action upon the renewal of license applica- 
tions of the 12 Class I-A stations on the channels which the Commission 


had proposed to break down. By Memorandum Opinion and Order released 


on November 7, 1958, the Commission denied this petition (Clear Channel 


Broadcasting in the Standard Broadcast Band, 17 Pike and Fischer R.R. 
927). 

On July 21, 1959, eleven months after all comments had been sub- 
mitted pursuant to the foregoing Further Notice, the Commission publicly 
announced that it would issue "a document looking toward further rule- 
making" in the clear channel proceeding. (1 Pike and Fischer R.R. 53; 


lxxii) 
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On September 18, 1959, the Commission adopted and on; September 
22, 1959, it released a final report and order in the jayiu sky- 
wave proceeding, a "Third Notice of Further Rulemaking" ip the clear 
channel proceeding, and an amendment of its "freeze" fate, In its 
final report and order in the daytime skywave proceeding, the 
Commission adopted, effective October 30, 1959, changes of its rules 
and engineering standards with respect to daytime sevens interference 
which were made applicable only to proposed new operations on Class I 
channels, and a change of its rules so as to preclude any new limited 
time operations on such channels (18 Pike and Fischer R.R. 1845) 3 
The Commission amended its existing freeze rule, Section 1.351, 80 as 
to extend the duration of the freeze until after conclusion of the 
clear channel proceeding, except with respect to applications on five 
Class I-B frequencies. (18 Pike and Fischer R.R. 1845, at 1854-1855; 
24 F.R. 7728). The amendment was originally to be effective October 
30, 1959, but on October 21, 1959, the effective date was 


extended to 


November 30, 1959. (24 F.R. 8925) 


In its "Third Notice of Further Rulemaking" in the clear channel 
proceeding, the Commission stated that in the light of the comments it 
| 


had received pursuant to the previous "Further Notice" of April 15, 


1958, it appeared "desirable...to secure additional data.|..before pro- 
ceeding toward a conclusion of the proceeding." (24 F.R.| 7737, para. 


7) The Commission called for written comments upon a proposal to 
rf 


8/ These rules were later (namely, on October 21, 1959) further revised 
‘and the effective date of the new rules was extended to November 30, 1959 
(18 Pike and Fischer R.R. 1857, 24 F.R. 8925). Petitions for reconsider- 
ation of the Commission's final actions in the daytime skywave proceeding 
urging adoption of more restrictive rules, were filed by Clear Channel 
Broadcasting Service and National Broadcasting Company but were denied by 
the Commission by Memorandum Opinion and Order released December 11, 1959 
(18 Pike and Fischer R.R. 1859b). 
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duplicate all the Class I-A channels by assigning full-time Class II 
stations on each of those channels in specified states. The 
Commission also invited comments upon the question of permitting 
power in excess of 50 kilowatts for Class I-A stations. The Commis- 
sion specified December 20, 1959 as the final date for submission of 
comments. (24 F.R.| 7737) Upon petition of the Clear Channel Broad- 


casting Service and over the opposition of the Daytime Broadcasters' 


Association, William H. Buckley, tr/as Tri-Counties Broadcasting 


Company, and Harvey Radio Laboratories Inc., various extensions have 
been granted and the final date presently specified is June 1, 1960. 


(24 F.R. 9289, 25 F.R. 816, 25 F.R. 3678) 
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APPENDIX B 


Pertinent provisions of the Communications Act of 1934, as amended, 
47 U.S.C. 151, et seq.: 


Provisions Relating to the Commission 


| 
8 4(j) The Commission may conduct its proceedings 

in such manner as will best conduce to the proper dispatch 
of business and to the ends of justice. No commissioner 

shall participate in any hearing or proceeding in which he 
has a pecuniary interest. Any party may appear before 
the Commission and be heard in person or by attorney.) 
Every vote and official act of the Commission shall be 
entered of record and its proceedings shall be public 
upon the request of any party interested. The Commigsion 
is authorized to withhold publication of records or pro- 

ceedings containing secret information affecting the | 
national defense. 


Organization and Functioning of the Commission 


6 5(e) Meetings of the Commission shall be held at 
regular intervals, not less frequently than once each cal- 
endar month, at which times the functioning of the Com- 
mission and the handling of its work load shall be reviewed 
and such orders shall be entered and other action taken 
as may be necessary or appropriate to expedite the prompt 
and orderly conduct of the business of the Commission with 
the objective of rendering a final decision (1) within three 
months from the date of filing in all original application, 
renewal, and transfer cases in which it will not be neces- 
sary to hold a hearing, and (2) within six months from 
the final date of the hearing in all hearing cases; and the 
Commission shall promptly report to the Congress each 
such case which has been pending before it more than! 
such three- or six-month period, respectively stating 
the reasons therefor. 


Allocation of Facilities; Term of Licenses 


6 307(a) The Commission, if public convenience, inter- 
est or necessity will be served thereby, subject to the limi- 
tations of this Act, shall grant to any applicant therefor a 
station license provided for by this Act. | 
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Action Upon Applications; Form of and 
Conditions Attached to Licenses 


6 309(a) | If upon examination of any application provid- 
ed for in Section 308 the Commission shall find that public 
interest, convenience and necessity would be served by the 
granting thereof, it shall grant such application. 


8 309(b) | If upon examination of any such application 
the Commission is unable to make the finding specified in 
subsection (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall ad- 
vise the applicant and all other known parties in interest 
of all objections made to the application as well as the 
source and nature of such objections. Following such no- 
tice, the applicant shall be given an opportunity to reply. 
If the Commission, after considering such reply, shall 
be unable to make the finding specified in subsection (a), 
it shall formally designate the application for hearing on 
the grounds or reasons then obtaining and shall notify the 
applicant and'all other known parties in interest of such 
action and the grounds and reasons therefor, specifying 
with particularity the matter and things in issue but not 
including issues or requirements phrased generally. 

The parties in interest, if any, who are not notified by 
the Commission of its action with respect to a particular 
application may acquire the status of a party to the pro- 
ceeding thereon by filing a petition for intervention show- 
ing the basis for their interest at any time not less than 
ten days prior to the date of hearing. Any hearing sub- 
sequéntly held upon such application shall be a full hear- 
ing in which the applicant and all other parties in interest 
shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as 

the burden of! proof upon all such issues, shall be upon 

the applicant. 
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Pertinent provisions of the Administrative Procedure |Act, 5 U.S.C. 
100, et seq.: 


Ancillary Matters 


§ 6(d) Denials. -- Prompt notice shall be given of the 
denial in whole or in part of any written application, peti- 
tion, or other request of any interested person made |in 
connection with any agency proceeding. Except in affirming 
a prior denial or where the denial is self-explanatory, such 
notice shall be accompanied by a simple statement of/pro- 
cedural or other grounds. 


6 9(b) Licenses. -- In any case in which application 
is made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reasonable 
dispatch, shall set and complete any proceedings required 
to be conducted pursuant to 88 7 and 8 of this Act or other 
proceedings required by law and shall make its decision. 
Except in cases of wilfulness or those in which public 
health, interest, or safety requires otherwise, no with- 
drawal, suspension, revocation, or annulment of any te 
cense shall be lawful unless, prior to the institution or 
agency proceedings therefor, facts or conduct which may 
warrant such action shall have been called to the attention 
of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. Inj any 
case in which the licensee has, in accordance with cheb 
rules, made timely and sufficient application for a renewal 
or a new license, no license with reference to any activity 
of a continuing nature shall expire until such application 
shall have been finally determined by the agency. 


Judicial Review 


6 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion. -- ... | 

8 10 (e) Scope of Review. -- So far as necessary to 
decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu- 
tional and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. 


It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) 

hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 

(2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) with- 
out observance of procedure required by law; 
(5) unsupported by substantial evidence in any 
case subject to the requirements of 88 7 and 8 
or otherwise reviewed on the record of an 
agency rehearing provided by statute; or (6) 
unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the review- 
ing court. In making the foregoing determi- 
nations the court shall review the whole record 
or such portions thereof as may be cited by 

any party, and due account shall be taken of the 
tule of prejudicial error. 
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Pertinent provisions of Rules and Regulations of the Federal 
Communications Commission: 


The Manner in Which Applications are Processed | 


_8 1.351 [prior to amendment adopted September 18, 
1959/ Standard broadcast applications on which action 
will be withheld pending conclusion of the proceeding in 
Docket No. 8333. Action will be withheld on the following 
types of applications: 


(a) Applications proposing daytime or limited time 
assignments on any of the frequencies specified in 8/3.25 
(a) and (b) of this chapter. 
| 

(b) Applications by existing daytime or limited time 
stations presently assigned to any of the frequencies 
specified in 8 3.25(a) and (b) of this chapter, proposing: 


| 
(1) A change in operation resulting in an increase in 
radiation towards the normally protected contour of a 
United States Class I station on the channel; or 


(2) A change in transmitter location resulting) in a 
material reduction in the distance from that station) to 
the normally protected contour of a United States Class I 
station on the channel. | 

(c) Applications for new stations, and those for 
changes in frequency assignment of existing stations, 
proposing unlimited time Class II assignments which | 
would operate differently during the day and night in the 
continental United States on any of the frequencies speci- 
fied in 8 3.25(b) of this chapter, or in Alaska, Hawaii, 
Virgin Islands, and Puerto Rico on any of the frequencies 
specified in § 3.25(a) and (b) of this chapter. 


| 

(d) Applications for changes in existing stations, 
other than frequency, proposing unlimited time Class/II 
facilities which would operate differently during the day 
and night in the continental United States on any of | the 
frequencies specified in 8 3.25(b) of this chapter, or pro- 
posing unlimited Class II facilities in Alaska, Hawaii, 
Virgin Islands and Puerto Rico on any of the srequeae tee 
specified in § 3.25(a) and (b) of this chapter, where the 
resulting daytime and nighttime operations are different; 
and it is either 


(1) Proposed to change daytime operation resulting 
in any increase in radiation towards the normally protected 
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contour of a United States Class I station on the 
channel; or 


(2) It ‘is proposed to change transmitter location 
resulting in a material reduction in the distance from 
that station to the normally protected contour of a 
United States Class I station on the channel. 


The Manner in Which Applications are Processed 


$ 1.351 Standard broadcast applications on which 
action will be withheld pending conclusion of the pro- 
ceeding in Docket No. 6741. -- Action will be withheld 
on the following types of applications: 


(a) Applications proposing daytime assignments 
on any of the frequencies, except 940 kc, 1500 kc, 
1510 ke, 1520 ke, 1530 kc, 1540 kc, 1550 ke, and 1560 
ke, specified in 8 3.25(a) and (b) of this chapter. 


(b) Applications by existing daytime or limited 
time stations presently assigned to any of the frequen- 
cies, except 940 ke, 1500 kc, 1510 ke, 1520 ke, 1530 
ke, 1540 ke, 1550 ke, and 1560 kc, specified in 8 3.25(a) 
and (b) of this chapter, proposing daytime facilities 
with an increase in power, a change in antenna radia- 
tion pattern, or a change in station location. 


(c) Applications for new stations, and those for 
changes in frequency assignment of existing stations, 
proposing unlimited time Class II assignments which 
would operate differently during the day and night in 
the continental United States on any of the frequencies, 
except 940 ke, 1500 kc, 1510 kc, 1520 ke, 1530 kc, 

1540 ke, 1550 ke, and 1560 kc, specified in 8 3.25 of 
this chapter, or in Alaska, Hawaii, Virgin Islands, and 
Puerto Rico on any of the frequencies, except 940 kc, 
1500 ke, 1510 kc, 1520 ke, 1530 ke, 1540 kc, 1550 ke, 
and 1560 kce,| specified in 8 3.25(a) and (b) of this chap- 
ter. 


(d) Applications for changes in existing stations 
other than frequency, proposing unlimited time Class 
II facilities which would operate differently during the 
day and night in the continental United:States on any 
of the frequencies, except 940 kc, 1500 kc, 1510 kc, 
1520 ke, 1530 ke, 1540 kc, 1550 kc, and 1560 kc, speci- 
fied in 8 3.25(b) of this chapter, and proposing daytime 
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operation with an increase in power, a change in antenna 
radiation pattern, or a change in station location; or pro- 
posing unlimited Class II facilities in Alaska, Hawaii, 
Virgin Islands and Puerto Rico on any of the frequencies, 
except 940 kc, 1500 kc, 1510 kc, 1520 ke, 1530 ke, ee 
ke, 1550 ke, and 1560 kc, specified in 8 3.25(a) and (b) of 
this chapter, where the resulting daytime and nighttime 
operations are different, and proposing daytime operation 
with an increase in power, a change in antenna radiation 
pattern, or a change in station location. 


6 1.354 Processing of standard broadcast applica- 
tions ... 


8 1.354(c) Applications for new stations or for major 
changes in the facilities of authorized stations are pro- 
cessed as nearly as possible in the order in which they are 
filed. Such applications will be placed in the processing 
line in numerical sequence, and are drawn by the staff for 
study, the lowest file number first. Thus, the file number 
determines the order in which the staff's work is begun on 
a particular application. There is one exception thereto; 
the Broadcast Bureau is authorized to group together for 
processing applications which involved interference | con- 
flicts where it appears that the applications must ip des- 
ignated for hearing in a consolidated proceeding. In order 
that those applications which are entitled to be grouped 
for processing may be fixed prior to the time processing 
of the earliest filed application is begun, the Commission 
will periodically publish in the Federal Register a) Public 
Notice listing applications which are near the top of the 
proceseing line and announcing a date (not less than 30 
days after publication) on which the listed applications 
will be considered available and ready for processi 
and by which applications must be filed if they are|to be 
grouped with any of the listed applications. 


Frequency Allocation by Classes of Stations 
83.25 Clear channels; Class I and II stations. ... 


| 
(a) To each of the channels below, except as provided 
in the Note to this paragraph, there will be assigned 
one Class I station and there may be assigned one or more 
Class II stations within the continental limits of the 
United States operating limited time or daytime only: 
640, 650, 660, 670, 700, 720, 750, 760, 770, 780, 8 0, 
830, 840, 870, 880, 890, 1020, 1040, 1100, 1120, "1160, 
1180, 1200 and 1210 ke. There also may be assigned 
these frequencies Class II stations operating unlimi 
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time in Alaska, Hawaii, Virgin Islands and Puerto Rico 
which will not deliver over 5 microvolts per meter 
groundwave day or night or 25 microvolts per meter 10 
per cent time skywave at night at any point within the 
continental limits of the United States. The power of 
the Class I stations on these channels shall not be less 
than 50 kw. ... 


(b) To each of the channels below there may be as- 
signed Class I and Class II stations: 680, 710, 810, 850, 
940, 1000, 1030, 1060, 1070, 1080, 1090, 1110, 1130, 1140, 
1170, 1190, 1500, 1510, 1520, 1530, 1540, 1550 and 1560 
ke. 


October 26, 


Joseph Brenner, Esquire 
321 South Beverly Drive 
Beverly Hills, California 


Dear Mr. Brenner: 


In a letter dated October 3, 1957, you oppose, on behalf of 
Tri-Counties Public Service, Inc., licensee of Station KUDU, Ventura- 
Cunard, California, a grant of the application of William H. Buckley 
and Richard Barrett-Cuetara, d/b as Tri-Counties Broadcasting Co., for 
a construction permit for a new station at Santa Barbara, | California, 
File No. BP-11503. In support of your objection, you contend that the 
name Tri-Counties Broadcasting Co. is "so similar with that of Tri- 
Counties Public Service, Inc. in the same competitive market that it 
will tend to confuse and mislead the public as to the licensee of the 
Commission," 


You point out in your letter that "Tri-Counties| Public Ser- 
vice, Inc. is a corporate name on file with the Secretary of State of 
California and the County Clerk, as required by State law, while, on 
the other hand, Tri-Counties Broadcasting Co., is a fictitious name 


subsequently adopted as the trade name of the partnership." 


It appears that your question as to the above-referenced 
applicant's right to use of the name "Tri-Counties Broadcasting Co." 
is a matter for local adjudication pursuant to the laws of your juris- 
diction. 


Very truly yours, 


Mary Jane Morris 
Secretary 


PSC:mjb/b£:B 


ce: Miss Iehl 
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APPENDIX D-1 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


FCC 59-316 
Public Notice - B 
April 9, 1959 


Standard Broadcast Applications Ready and Available 


For Processing Pursuant to Section 1.354(c 
Of the Commission's Rules 


Notice is hereby given, pursuant to Section 1.354(c)| of the Com- 
mission's Rules, that on May 16, 1959, the standard broadcast applica- 
tions listed in the attached Appendix will be considered as ready and 
available for processing, ... 


Applications Presently Under Study” 


BP-12930 New Mariposa, California 
Universal Electronics Network 
Req: 790 ke, 500 w, D. 


Applications on Which Section 309(B) Letters Have Been Issued* 


e727 © © © © © © @ 


BP-12321 New San Antonio, Texas 
Top Broadcasters Inc. 
Req: 1480 kc, 500 w, DA, D. 


eof © © © © © @ 


* Latest filed applications only listed herein. 
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APPENDIX D-2 
FCC-58-852 
61798 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report on backlog of pending applications and 
hearingicases in the Federal Communications 
Commission as of June 30, 1958, pursuant to 
Section 5(e) of the Communications Act as 
amended July 16, 1952 by Public Law 554 


oe © © © eo we ew 


The applications listed below are the ones referred to under 
A-2-d, above. The applications propose operation on one of a group of 
clear channels and! action on these cases is being deferred pending a 
decision in the Clear Channel Hearing, Dockets 6741 and 8333. Footnote 
10a, Section 1.373 of Commission Rules provides that pending conclusion 
of the proceedings on Docket 8333 the Commission will defer action on 
all pending applications which seek daytime or limited time operation 
on a group of 47 I{a) and I(b) channels. Also all applications in- 
volving the use of!770 ke or 1030 ke are being held without action in 
accordance with the statement of procedure which was issued as a Public 
Notice on August 9, 1951. Total number applications in this group ... 
110 
Pile Application and Date Call Letters and 
No. Location Filed Nature of Request 
BP-7193 Standard B/Cing Co. 4-15-49 KPOP, change 
Los Angeles, Calif. facilities 1020 kc, 
10 kw, L-KDKA 


APPENDIX D-3 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
May 9, 1958 
KJBS Broadcasters 
Radio Station KJBS 
1470 Pine Street 
San Prancisco, California 


Gentlemen: 


Reference is made to your application, File No. BP-11362, filed 
@s a request for a construction permit to change your present facilities 
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on 1100 kilocycles from 1 kilowatt power to 50 kilowatts power on a 
limited time basis. 


| 

In the matter of clear channel broadcasting in the standard 
broadcast band, Docket #6741, a Further Notice of Proposed Rule Making 
was adopted April 15, 1958. The proposed rule making would assign addi- 
tional unlimited time stations on 12 of the United States Class I-A clear 
channels. It was further proposed to assign a new Class I station on 
1100 kilocycles in the State of Arizona. Paragraph 76 of| the Further 
Notice of Proposed Rule Making states that the processing of applications 
for new and expanded daytime facilities on the 12 I-A channels in 
question should be deferred until reasonable opportunity hes been pro- 
vided for the assignment of unlimited time Class II stations on these 
channels; therefore, further action on your application File No. 
BP-11362, is being withheld. 


| 
A copy of the Further Notice of Proposed Rule Making, adopted 
April 15, 1958, is enclosed for your information. 


Very truly yours, 


Mary Jane Morris 
Secretary 


——oEEEEEEE=EE~~==E=E=E=E=EaEae=EEEEEEaEEEeEeEeeeeeeee———— 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


September 4, 1958 


Standard Broadcasting Company 
Radio Station KPOP 
Los Angeles, California 


Gentlemen: 


Reference is made to your application, File No, BP-7193, as 
amended July 11, 1958 for a construction permit for Station KPOP to 
increase power on 1020 ke from 5 kw to 50 kw employing a jdirectional 
antenna, L-~ , Pittsburgh, Pennsylvania. | 

In a Further Notice of Proposed Rule Making in the matter of 
Clear Channel Broadcasting in the Standard Broadcast Band, Docket No. 
6741, adopted by the Commission April 15, 1958, a copy off which is 
enclosed for your information, it was stated that the processing of 
applications for new and expanded daytime facilities on the 12 Class I-A 
channels in question (of which 1020 kilocycles is included) should be 
deferred until reasonable opportunity has been provided for the assign- 
ment of unlimited time Class II stations on these channels. 


Since the operation proposed in the application BP-7193 proposes 
expanded daytime facilities on one of the Class I~A channels in question, 
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further action on your application will be withheld in accordance with the 
above-noted Further Notice of Proposed Rule Making. 


Very truly yours, 


/s/ Mary Jane Morris, Secretary 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
December 23, 1958 
FCC 58-1238 
66945 
In reply refer to: 
8831 


Seattle, Portland and Spokane Radio 
Radio Station KXL 

P. O. Box 3726 

Seattle, Washington 


Gentlemen: 


ee © © © © © & & 


«e. the KXL proposal must be considered in the light of the 
Commission's Further Notice of Proposed Rule Making of April 15, 1958, 
Docket No. 6741, 1, Pike and Fischer Radio Regulations, page 53:xlix, 
24 F.C.C. Reports 303, in which the Commission announced that the con- 
sideration of the possible advantages and disadvantages of authorizing 
higher power on twelve clear channels (including 750 kilocycles) is 
‘being deferred and that the Commission has decided to maintain the 
status quo on said twelve Class I-A frequencies until a later date. 
The matter with respect to the status of 750 kilocycles and the other 
clear channel frequencies is under active consideration. The KXL 
application for 50\ kw will be held without further action until this 
decision is made. 


BY DIRECTION OF THE COMMISSION 


/s/ Mary Jane Morris 
Secretary 


APPENDIX D-4 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3353 


BROADCAST ACTIONS | 


| Appendix D 


Public Notice - B 
72278 
April 22, 1959 


The Commission en banc, by Commissioners Doerfer (Chairman) , 
Hyde, Bartley, Lee, Craven, Ford and Cross, took the following actions 


on April 22: 


eee © © © © & @ 


KPOP 
Standard B/cg Co. 
Los Angeles, Calif. 


KXL 

Seattle, Portland and Spokane 
Radio 

Portland, Oregon 


Granted assignment of license from 
J. Frank Burke, Sr. et jal to Storer 
B/ceg Co; consideration $900,000; 
conditioned to Storer disposing of 
one of its seven existing AM stations 
(BAL-3398) Commissioner Bartley 
dissented. Storer owns WAGA AM, 

FM & TV, Atlanta; WJW » IM& TV, 
Cleveland; WJBK AM, FM & TV, Detroit; 
WSPD AM, FM & TV, Toledo; WGBS AM & 
FM, Miami; WWVA AM & FM, Wheeling; 
WIBG AM & FM, Philadelphia; and WITI- 
TV, Milwaukee. 


“ee @ 


Granted application for increase of 
power from 10 kw to 50 kw, continu- 
ing operation on 750 ke, DA-1, 
L-WSB; engineering conditions (BP- 
5325) (On Feb. 18, the |Commission 
deferred action on that part of KXL 
petition which requested immediate 
consideration of its application.) 
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APPENDIX D-5 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3394 Public Notice - B 
76552 
July 23, 1959 


BROADCAST ACTIONS 


The Commission en banc, by Commissioners Doerfer (Chairman) 


Hyde, Bartley, Lee, Craven, Ford and Cross, took the following actions 
on July 22: 


KJBS Granted application (BP-11362) to 

KJBS B/crs increase daytime power on 1100 ke 

San Francisco, Calif. from 1 kw to 50 kw-L (KYW) Com- 
missioners Lee and Ford dissented. 


APPENDIX D-6 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3439 Public Notice - B 
| 79976 
October 29, 1959 


BROADCAST ACTIONS 


The Commission en banc, by Commissioners Doerfer (Chairman) , 
Bartley, Lee, Ford and Cross, took the following actions jon October 28: 


oe © © © © © © 


KPOP On petition by applicant, removed 

Standard B/cg Co. from pending file and granted ap- 

Los Angeles, Calif. plication (BP-7193) to increase 
power from 5 kw to 50 /kw, with DA-1, 
continuing daytime on 1020 kc, 
limited time to KDKA, /Pittsburgh, 
Pa.; engineering conditions. Com- 
missioners Lee & Ford|dissented,. 


APPENDIX D-7 


Excerpt From Construction Permit Issued October 28, 
1959 Authorizing Increased Power for Station KPOP, 


Los Angeles, California. (FCC File No. BP-7193) 


"The authority granted herein is subject to the following conditions: 
| 


| 
Permittee shall accept any interference that may result due to 
the operation of a new unlimited time station within the State of 
New Mexico in the implementation of the 3rd Notice of Proposed 
Rule Making in Docket 6741. | 
Permittee shall modify its 50 kw limited time operation if and 


when a new Class II Unlimited Time Station, located) within the 
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State of New Mexico on 1020 kc assigned in implementation of 
the 3rd Notice of Proposed Rule Making in Docket 6741, commences 
program tests, so that the nighttime limitation caused by KPOP to 
such new unlimited time station would not exceed the night operation 


of KDKA, Pittsburgh, Pennsylvania." 


APPENDIX D-6 


Excerpts From Section III Of Applications For Modification 


Of Facilities Of Stations KXL, KJBS, KPOP, WESC, WKOK, And 
WTAO. 


F.C.C. File No. Applicant Total Estimate Cost 
—Of Construction _ 


BP-5325 Station KXL $154,226.52 
BP-11362 Station KJBS $180,237.00 
BP-7193 Station KPOP $150,000.00 
BP-12008 Station WKOK $ 97,767.65 
BP-11503 William H. Buckley $ 37,400.55 
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APPENDIX D-9 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Report No. 3448 Public Notice - B 
| 81266 


November 27, 1959 


BROADCAST ACTIONS 


The Commission en banc, by Commissioners Doerfer (Chairman), 
Bartley, Lee, Ford and Cross, took the following actions |on November 25: 
| 
| 
WKOK Granted waiver of Sect. 1.351 of the 
Sunbury B/eg Co. rules to permit Lepore: application 
Sunbury, Pa. for change of facilities from 1240 kc, 

250 w, U, to 1070 kc, /1 kw-N, 10 kw-Ls, 
DA-2 (BP-12008). Commissioner Ford 
dissented, 


By Memorandum Opinion and Order, the Commission denied petition 
by Tri-Counties B/cg Co. for (1) waiver of Sect. 1.351 of the rules and 
immediate consideration of its application for a new AM station to operate 
on 670 kc, 5 kw, D, in Santa Barbara, Calif. (BP-11503),|/(2) comparative 
consideration with pending application of National B/cg Go. for renewal 
of license of WMAQ, Chicago, I11., and (3) to vacate Sept. 18, 1959 order 
amending Sect. 1.351 of the procedural rules in conformity with the 
simultaneous action in the daytime skywave proceeding in/Docket 8333. 


WESC Granted waiver of Sect. 1.351 of the 

B/eg Co. of the Carolinas rules to permit processing application 

Greenville, S. C. for increased power from 5 kw to 10 kw, 
DA, continuing Saation on 660 kc, D 
(BP-12473). Commissioner Ford dis- 
sented. 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties entered into a Prehearing 
Stipulation, approved by Order of this Court dated 
March 3, 1960. The questions, as Stipulated (with the 
qualifications therein noted), are as follows: | 

1. Whether the Commission's refusal to act on 
Petitioner's application, as requested, and its jamend-— 
ment of Section 1.351 of its Rules prolonging tile inaction 


on such application, are in violation of the Commission's 


Statutory duties and of Petitioner's legal rights. 


2. Whether the Commission's refusal to act| on 
Petitioner's application, as requested, is arbit 
capricious or unreasonable because of - 

(a) the Commission's alleged failure to| state 
adequate grounds distinguishing its refusal to act on 
said application from its actions upon other applications 


which came within the provisions of Section 1.351 of its 


Rules prior to or subsequent to the amendment of! said 


Rule; and | 


(b) the Commission's alleged failure to| consider 


the grounds relied upon by Petitioner in Support of its 
| 
request for waiver of Section 1.351 of its Rules| 
In addition, Counsel for Petitioner believes the 
following questions are presented: 
| 
1. Whether the Commission's refusal to expedite 
action on Petitioner's application is arbitrary, ;capri- 


cious or unreasonable because of ~- 


(i) 


(a) the Commission's failure to withhold action 
on the renewal applications for Stations WMAQ and KNBC; and 


(b) the Commission's reliance upon ex parte find- 


ings which were unsupported by any evidence and which 


Petitioner had been given no opportunity to controvert 
or rebut. 

2. Whether, in view of the Commission's findings con- 
cerning the alleged interference to Station KNBC from 
Petitioner's proposal, the Commission's refusal to accord 
Petitioner’s application comparative consideration with 
the KNBC renewal application is in violation of Petitioner's 
statutory rights. 

In addition, Counsel for the Respondents and the 
Intervenor believe the following question is presented: 

Whether the Commission's order of December 7, 1959, 
denying Petitioner's request for immediate consideration 
of his application, is a final order and one by which 
Petitioner is a party aggrieved within the meaning of 
Section 1034, Title 5, United States Code, and is 


reviewable in this proceeding. 
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IN THE UNITED STATES COURT OF APPELAS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,501 


WILLIAM H. BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY, 
Pe 
Vv. 
UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION 
Re 


NATIONAL BROADCASTING COMPANY, INC., 
In 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


Petitioner's brief, except in minor argumen 
accurately sets forth the chronological sequence 
culminating in the order here under review. It 
that the ultimate issue here presented is whethe 
mission, acting pursuant to its Rules whereby ac 
withheld on applications proposing certain types 
on clear channel frequencies pending the conclus 
rule making proceedings, erred in denying petiti 
request for immediate consideration of his appli 
a construction permit for a new Class II daytime 
broadcast station in Santa Barbara, California, 
channel frequency 670 ke with 5 kw of power. Ho 


place the Commission's order in proper perspecti 


titioner, 


Spondents, 


tervenor, 


tative respects, 
| 


of events 
makes clear 

r the Com- 
tion is 

of operations 
ion of formal 
oner's 

¢ation for 
standard 

on the clear 

| 


wever, to 


ve, we 
| 


=o 
believe it necessary to describe in detail the background 
and the policy considerations which led to the particular 
procedures and the particular Commission determinations 
to which petitioner here takes exception. 

A. BACKGROUND. 

Following the organization of the Federal Radio Com- 
mission pursuant to the Radio Act of 1927, 44 Stat. 1162, 
the Commission initiated steps to establish an allocation 
plan providing for the use of so-called “clear channels". 
Such a plan was finally promulgated on November 11, 1928, 
in the Federal Radio Commission's General Order No. 40 
which designated forty channels as “clear channels", the 
purpose of which was to render service over large areas and 
to bring service to rural a ieeeenee Following the issu- 
ance of General Order No. 40, the Commission and its pre- 
decessor, the Federal Radio Commission, held a number of 
proceedings affecting clear channels. In October of 1936, 
an informal hearing (Docket No. 4063) was conducted for 
the purpose of determining the principles which should be 
adopted to guide the Commission in the allocation of fre- 
quencies and the prevention of interference in the standard 
broadcast band. Included were considerations as to the 
extent to which clear channels, as such, were to be retained, 
and the maximum power restrictions, if any, to be imposed 


on clear channel stations. Again in June of 1938, extensive 


T/ See 1928 F.R.C. Ann. Rep. 48-49. 


=35 
hearings were held (Docket No. 5072-A) to determine whether 
Or not the proposed rules and regulations, which resulted 
from the 1936 hearing, should be adopted. Out!of the 
latter hearing came the allocations which are Substantially 
| 


now in effect. 


In the meantime, a number of licensees of iclear channel 


| 
stations applied for increases in power from 50 kw to 500 kw 


and sought modification of the Commission's Rules to remove 
the SO kw power limitation. In the early months of World 
War II, the Commission dismissed such applications without 
prejudice. This problem was left dormant, under a war-time 
| 
"freeze", until February 20, 1945, when the Commission 
initiated a general rule making proceeding - the so-called 
Clear Channel proceeding (Docket No. 6741) - to, determine 
whether changes in the Commission‘s Rules governing the 
assignment of stations on clear channels Should! be adopted 
(10 F.R. 2194). 
1) 
In its order, the Commission stated that, since 1928, 
1t had designated certain channels in the Standard broad- 
cast band as clear channels; that there are large areas of 
the continental United States which have no radio service 
during the day and no primary service at night; |that the 
Commission had received many applications requesiting author- 
izations for the operation of additional Stations and for 


the use of higher power on the clear channel frequencies: 


that these applications raised issues which could more 


wha 
appropriately be considered in a general hearing than in 
a hearing limited to particular applications; and that it 
was desirable to determine what, if any, changes were 
necessary in connection with clear channel assignments prior 
to the renegotiation of the North American Regional Broad- 
casting Agreement (NARBA), which was then to expire on 
March 29, 1946. The order specified eleven issues which 
were to be considered at the hearing (10 F.R. 2194). 
Implicit in the issues, as formulated, were considerations 
relating to the economics of the sweeping changes involved, 


in addition to the legal and legislative problems to which 
2/ 
they gave rise. 


The hearings: commenced on January 14, 1946, and con- 
tinued intermittently until their conclusion on October 
31, 1947. Delays' were occasioned principally by the time 
required for the formulation of standards to be used in 


the preparation of technical exhibits showing coverage 


2/ "The clear channel hearing involves issues of importance 
both to the American listening public and to the broadcasters. 
The controversy resolves itself into whether it would be 
better to share existing nighttime facilities on clear chan- 
nels with applicants throughout the United States proposing 

to serve areas where little or no satisfactory service presently 
exists, or to allow only the present licensees on each clear 
channel to have super power in order to better their coverage. 
The solution of the problem depends upon which plan would 

tend toward betterment of service or duplication of service, 
particularly as it concerns rural listeners. Also presented 
are questions such as the economic and competitive effects 
upon other broadcasters if a few should be allowed super 

power and whether! this would be conducive to the proper dis- 
tribution of broadcasting service and the larger and more 
effective use of radio as contemplated by the Communications 
Act.” 1949 F.C.C. Ann. Rep. 37. 
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and for completion of studies based upon such standards. 
During the hearing 6,247 pages of testimony were taken and 
404 exhibits were received. The exhibits varied in length 
from a single page to several hundred pages. 

While the proceeding was in progress and prior to 
its conclusion, the Commission became concerned with the 
rapid post-war growth of standard broadcast stations and 
their possible impact on the resolution of the! problems at 
issue in the proceeding. Accordingly, on February 5, 1946, 
the Commission issued a Public Notice setting forth its 
policy concerning the granting of new applicattions for 
daytime or limited-time operations on clear channel fre- 
quencies (1 Pike & Fischer, R.R. 53:902-53:905). In its 
notice, the Commission stated that it would continue to 
grant daytime assignments on clear channel frequencies 
prior to the conclusion of the Clear Channel proceeding 
in cases where no conflict with any of the issues in the 
proceeding could be foreseen. However, the Commission 


also expressed its concern over the complications that 


might arise from the granting of additional daytime or 
| 


limited-time stations on clear channels. It stated that: 
"lo. . the Commission has been concerned with the possibility 
that a grant of a large number of such applications would 
further complicate the problems that are involyed in the 
Clear Channel Hearing." ( Pike & Fischer, R.Ry at 53:903). 


The above policy on applications for daytime stations 


sO< 

was modified by a second Public Notice of June 21, 1946, 
announcing that, after further consideration of the problems 
involved, the Commission would (a) withhold action on appli- 
cations involving the use of Class I-A frequencies daytime 
or Limited-time, where the proposed station was to be located 
more than 750 miles from the Class I-A clear channel station, 
pending a conclusion of the Clear Channel proceeding, and 
€b) would consider applications for daytime stations located 
750 miles or less from the Class I-A clear channel stations 
on their individual merits (11 F.R. 7694). On October 

8, 1946, an organization of Class I-A stations known as 

the “Clear Channel Group", filed a petition requesting the 
Commission to reconsider its Public Notice of June 21, 1946, 
and to hold all daytime and limited-time applications on 
Class I channels in abeyance pending the outcome of the 
Clear Channel proceeding. It stated that the granting of 
daytime applications pursuant to the Commission’s announced 
policy of June 23, 1946, would render more difficult the 
proper determination of the question in the Clear Channel 
proceeding whether clear channel stations should be per- 
mitted to operate with power in excess of 50 kw. On Jan- 
uary 2, 1947, the Commission adopted a Memorandum Opinion 
and Order denying the aforementioned petition (3 Pike 


& Fischer, R.R. 1204). 


(2) The Daytime Skywave Proceeding. 


On May 9, 1947, the Commission initiated its Daytime 


Skywave proceeding (Docket No. 8333). In its Notice of 


Ae 


Proposed Rule Making, 


filed with it “alleging that serious interference is result- 


the Commission referred to affidavits 


ing to the daytime service area of stations operating on 


clear channels as a result of skywave transmissi 


ons from 


Class II stations operating daytime on such frequencies 


which the Commission has authorized.” (12 F.R. 


The notice further pointed out the many applicart 
| 


3359). 


ions on 


file requesting authorization to operate daytime stations 


on clear channels; that appeals had been taken t 


Court and, that in one case (L. B. Wilson, Inc. 


Communications Commission, 83 U.S. App. D.C. 


793 (1948)), the Court had issued an order stayi 


Commission’s grant of such an application. Acco 


the notice stated tnat a hearing would be held t 


“evidence concerning the existence and extent of 


skywave transmission of Standard Broadcast Stati 


promulgate whatever rules and regulations may be 


Further, it was announced that, pending a decisi 


matter, action on alJ daytime or limited-time ap 


requesting opera:ion on ciear channel frequencie 


be deferred. This, in effect, constituted the i 


of the Commission’s “freeze" policy here under a 

The hearing in the Daytime Skywave proceedj 
held June 4, 5 and 6, 1947. On December 4, 1947 
Commission issued an order consolidating the Cle 


and Daytime Skywave proceedings since the issues 
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was modified by a second Public Notice of June 21, 1946, 
announcing that, after further consideration of the problems 
involved, the Commission would (a) withhold action on appli- 
cations involving the use of Class I-A frequencies daytime 
or limited-time, where the proposed station was to be located 
more than 750 miles from the Class I-A clear channel station, 
pending a conclusion of the Clear Channel proceeding, and 
(b) would consider applications for daytime stations located 
750 miles or less from the Class I-A clear channel stations 
on their individual merits (11 F.R. 7694). On October 
8, 1946, an organization of Class I-A stations known as 
the "Clear Channel Group", filed a petition requesting the 
Commission to reconsider its Public Notice of June 21, 1946, 
and to hold ati daytime and limited-time applications on 
Class I channels in abeyance pending the outcome of the 
Clear Channel proceeding. It stated that the granting of 
daytime applications pursuant to the Commission's announced 
policy of June 23, 1946, would render more difficult the 
proper determination of the question in the Clear Channel 
proceeding whether clear channel stations should be per- 
mitted to operate with power in excess of 50 kw. On Jan- 
uary 2, 1947, the Commission adopted a Memorandum Opinion 
and Order denying the aforementioned petition (3 Pike 


& Fischer, R.R. 1204). 


(2) The Daytime Skywave Proceeding. 


On May 9, 1947, the Commission initiated its Daytime 


Skywave proceeding (Docket No. 8333). In its Notice of 


eT 


Proposed Rule Making, the Commission referred to 


filed with it “alleging that serious interferenc 
ing to the daytime service area of stations oper 
clear channels as a result of skywave transmissi 
Class II stations operating daytime on such freq 


which the Commission has authorized." (12 F.R. 


The notice further pointed out the many applicat 
file requesting authorization to operate daytime 


on clear channels; that appeals had been taken t 


Court and, that in one case (L, B. Wilson, Inc. 


App. D.C. 176 


793 (1948)), the Court had issued an order stayi 


Commission’s grant of such an application. Acco 


the notice stated 1hnat a hearing would be held t 


"evidence concerning the existence and extent of 


skywave transmission of Standard Broadcast Stati 


promulgate whatever rules and regulations may be 


Further, it was announced that, pending a decisi 


matter, action on all daytime or limited-time ap 


requesting operarion on ciear channel frequencie 


be deferred. This, in effect, constituted the i 


of the Commission's “freeze" policy here under a 

The hearing in the Daytime Skywave proceedi 
held June 4, 5 and 6, 1947. On December 4, 1947 
Commission issued an order consolidating the Cle 
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in the latter case were also involved in the former 
proceeding (12 F.R. syony Oral argument before the Com- 
mission en banc was held on the consolidated proceedings 
on January 19, 20 and 21, 1948. On December 4, 1950, 
the Commission’s “freeze” order of May 9, 1947, initiated 
in the Daytime Skywave proceeding, was revised and codified 
as footnote 10(b) to then Section 1.371 of the Commis- 
sion’s Rules (15 F.R. edass 

On August 11, 1953, the Commission severed the Clear 
Channel and Daytime Skywave proceedings with the view that 
a separate decision in the Daytime Skywave proceeding was 
feasible and could be obtained more quickly if severed from 


3/ 
the Clear Channel proceeding. 


3/ Issue No. 7 specified in the Commission‘s Order of Feb- 
ruary 20, 1945, in the Clear Channel proceeding, read as 
follows: “What new rules and regulations, if any, should be 
promulgated to govern the power or hours of operation of 
Class II stétions operating on clear channels.“ 


4/ The Commission's policy of “freezing" applications for 

new and improved facilities on the clear channels, here under 
review, was recodified and renumbered in 1957 (22 F.R. 10981) 
and is found in Section 1.351 of the Commission's Rules, 

47 C.F.R. 1.351 (Supp. 1960). 


5/ As this Court is aware, during the approximately five 
year period from 1948 to 1953, a moratorium of the proceed- 
ings resulted, in part, from a request of the Senate Inter- 
state and Foreign Commerce Committee that they not be 
determined by the Commission until completion of the new 
North American Regional Broadcasting Agreement and, later, 
to permit consideration of the matters involved by the 
Senate itself. See American Broadcasting Co., Inc. (KOB) 
v. Federal Communications Commission, 89 U.S. App. D.C. 
298, 301, 191 F.2d 492, 496 (1951). 
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On March 12, 1954, the Commission released 


Report and Order in the Daytime Skywave proceed 


& Fischer, R.R. 1541). In substance, the Propo 


concluded that sufficient daytime skywave inter 


a Proposed 
ing (10 Pike 
sed Report 


ference was 


| 
being caused to clear channel stations by limited or daytime- 
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"freeze" 
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it was proposed to apply the Commission's propo 
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16, the Clear Channel Br 
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the form of written comments or through further evidentiary 
hearings. In response to the foregoing petition, the 
Daytime Broadcasters’ Association, on December 20, 1956, 
requested dismissal of the Clear Channel proceeding, 
removal of the “freeze™ on the clear channels, and insti- 
tution of rule making on the Associations's earlier 
petition requesting that rule making be initiated on its 
proposal for extending the hours of operation of daytime 
stations. In its Notice of Proposed Rule Making adopted 
September 17, 1957 (22 F.R. 10497), the Commission granted 
the Daytime Broadcasters’ Association's request for rule 
making on its proposal that daytime stations be authorized 


longer hours of operation (Docket No. 12274). In the same 


document, the Commission denied the Association's request 


for dismissal of the Clear Channel proceeding and immediate 
removal of the “freeze” on specified types of applications 
for Class II assignments on clear channel frequencies 
pending further study of the proceeding. 

(3) Clear Channel Proceeding (Part II). 

On April 15, 1958, the Commission issued a Further 
Notice of Proposed Rule Making in the Clear Channel pro- 
ceeding in which the Commission, after considering the 
inadequacy of the record as a basis for final conclusions -- 
largely because of major changes occurring in the radio field 
Since the record’s ciosing ten years previously -- concluded 
that an updating and supplementing of the previously sub- 


mitted data would be useful and necessary. It stated that 


ati 
"although the Commission desires to resolve the/issues of 
this proceeding with the least possible delay, we have 
concluded that it would be inappropriate and ingonsistent with 
sound and fair procedure, to attempt to arrive at final con- 


clusions solely on the basis of the out-dated record before 


us." (23 F.R. 2612). Accordingly, the Commission granted 


the November 16, 1956 petition of the Clear Channel Broad- 
casting Service to the extent of initiating further rule 
making proceedings relating to a proposal for the assignment 
of additional unlimited time stations on 12 of the Class 

I-A clear Gee. As to the remaining 12 Class I-A 
Pe ae ee ae Commission decided to maintain a status 
quo pending possible consideration of higher power for 
those frequencies. The Commission further concluded to 
continue its “freeze” on applications for new and expanded 
daytime facilities on the 12 Class I-A channels jon which 

it proposed the assignment of unlimited-time Class II 
stations (see n. 6, supra) until such time "when the pattern 
of new Class II unlimited time assignments on these channels 
has become sufficiently crystalized to insure that the 
assignments of new daytime stations would not unreasonably 
block opportunities for the assignment of Vip ek unlimited 


6/ 660, 670 (the frequency applied for by petitijoner herein), 
720, 770, 780, 880, 890, 1020, 1100, 1120, 1180,| and 
1210 ke. 


7/ 640, 650, 700, 750, 760, 820, 830, 840, 870, 1040, 
1160, and 1200 kc. 
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time stations." With reference to the 12 other Class I-A 
frequencies, the Commission concluded that it would not 
be appropriate, pending possible future consideration of 
higher power for those Class I-A frequencies, “to clutter 
those frequencies with daytime assignments which would tend 
to prejudice such consideration as it may later be desir- 
able to give to proposals for increased power.” 

(4) Daytime Skywave Proceeding Terminated. 

On September\8, 1959, the Commission released its Report 
and Order in the Daytime Skywave proceeding, affirming the 
basic conclusions reached in its 1954 Proposed Report (18 Pike 
& Fischer, R.R. ieisi Simultaneously with the release of 
the Final Report in the Daytime Skywave proceeding, the 
Commission continued, in part, the "freeze" on Class II 
applications by further amendment of Section 1.351 of its 
Rules in order to avoid the making of daytime assignments 
which would potentially conflict with any decision to be 
reached in the Clear Channel proceeding (24 F.R. 7728). 
However, in order to minimize the number of applications 
on which action continued to be deferred, the Commission 
removed from the "freeze" certain Class I-B frequencies 
which could have no relation, direct or indirect, to possible 


further changes proposed in the Clear Channel proceeding 


8/ The Commission's final and supplemental orders in the 
Daytime Skywave proceeding were affirmed by this Court on 
October 27, 1960, in Case No. 15,552, Clear Channel Broad- 
casting Service, et al. v. United States and Federal Com- 
munications Commission. 
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regarding the Class I-A allocations structure. 
(5) Clear Channel Proceeding (Part III). 

In addition to its Final Order in the Daytime Skywave 
proceeding and the further amendmen- of its "freeze" rule, 
referred to above, the Commission, on September| 22, 1959, 
concurrently released a Third Notice of Proposed Rule 
Making in the Clear Channel proceeding proposing, in light 
of the comments submitted pursuant to its April] 15, 1958 
Further Notice of Proposed Rule Making (see part (3), 


supra), the assignment of Class II stations on all of the 


| 
Class I-A clear channels (24 F.R. 7737). Under| this third 


peoposal, the Class I-A stations would continue, to operate 
| 
with 50 kw of power, but would share operation with unlimited- 
time Class II stations, which would be located iin certain 
designated states and which would be required to use 
directionalized antennas to provide adequate prptection to 

the existing service of the respective co-channel Class I-A 
stations. In order to secure maximum coverage,/the pro- 

posed Class II stations would be required to operate at not 
less than 10 kw of power. At the same time, the Commis-— 

sion provided an opportunity for the submission|/of proposals 
for increased power of Class I-A stations in excess of 50 kw. 
In so doing, the Commission stated that it was not persuaded 
on the basis of the then existing record that the latter 


proposal would be in the public interest, but that it was 


deferring its decision on the subject until such time as 
| 
| 


a4 
it could consider the comments to be filed thereon. Numerous 
comments pursuant to this "Third Notice" have been filed, 

and the record in “Part III" of the Clear Channel proceed- 
ing was closed on June 1, 1960. 


B. CHRONOLOGY OF RECORD EVENTS RELEVANT 
TO THE DECISION OF THIS CASE 


A synopsis of the general rule making actions of the 


Commission relevant: to the matters in issue in this proceed- 
ing and the background in which these actions occurred is 
contained in Part A of this Counterstatement, supra. Addi- 
tionally, we believe that we can assist the Court by setting 
forth at this point a brief chronology of the principal 
factual events relating to petitioner's application, relevant 
to the decision of this case. 

On July 3i, 1957, the petitioner filed an application 
for a construction permit for a new daytime Class II standard 
broadcast station in Santa Barbara, California, requesting 
the frequency 670 kc and operation with 5 kw of power 
(R. 1-133). Subsequently, on October 30, 1958, the peti- 
tioner submitted a petition (R. 146-156) requesting immediate 
consideration of his application notwithstanding the pro- 
visions of the Commission's “freeze” rule (Section 1.351), 
or, in the alternative, that the rule be waived. The peti- 
tioner claimed that’ a grant of his application would cause 
no objectional interference to the only other standard 


broadcast station in the continental United States operating 
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on 670 kc, “Station WMAQ, Chicago, Illinois, lice 


msed to 


| 
the intervenor herein, National Broadcasting Company, Inc. 


("NBC") CR. 151). Petitioner further contended 

the event the Commission "assumes" that objectio 
interference might exist to Station WMAQ from pe 
proposed operation, the pending application of N 
renewal of its license for Station WMAQ should b 
for comparative hearing with petitioner's applic 
CR. 


152). In support of these requests, petitio 


that, in 
nable 
titioner's 
IBC for 

fe designated 
ation 


ner argued 


that the provisions of Section 1.351 of the Commission's 


Rules were invalid or, in the alternative, that 
cumstances surrounding its application warranted 
of the rule. 

On November 18, 1958, NBC filed an oppositi 
166) to the petition contending that a grant of 


application would cause objectionable interferen 


jthe cir- 
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on (R. 157- 


| 
his 


ce to inter- 
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on 680 ke in San Francisco, California (R. 161-1 
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establish the invalidity of the Commission's “fr 
nor did petitioner‘s assigned reasons demonstr@t 
for a waiver thereof. In a reply pleading filed 
26, 1958, petitioner contended that NBC failed t 
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a comparative hearing as requested by petitioner (R. 167-170). 

On October 22, 1959, the petitioner submitted a second 
petition (R. 172-184), in this case requesting vacation of 
the Commission's Order of September 18, 1959, amending 
Section 1.351 of its Rules extending the "freeze" on day- 
time assignments, such as petitioner's, which would potentially 
conflict with any decision to be reached in the Clear Channel 
proceeding, and reiterating his request for immediate con- 
sideration of his application. On November 3, 1959, the 
petitioner filed a supplement to his October 22, 1959 
petition citing three applications removed from the "freeze" 
and granted by the Commission authorizing power increases 
for Stations KPOP, Los Angeles, California; KXL Portland, 
Oregon; and, KJBS San Francisco, California, in further 
support of his request for immediate action on his appli- 
cation (R. 194-196). NBC opposed the petition and its sup- 
plement in oppositions filed on November 4, 1959 (R. 197-213) 
and November 16, 1959 (R. 221-225), respectively. 

On December 7, 1959, the Commission released its 
Memorandum Opinion and Order denying all the pending peti- 
tions (R. 226-236). Petitioner filed its petition for 
review of the Commission's Memorandum Opinion and Order on 


9/ 
January 7, 1960. ‘On January 18, 1960, NBC moved this Court 


9/7 As a@ companion ‘action to the instant petitioncfor review, 

the petitioner, on January 5, 1960, filed a notice of 

appeal pursuant to Section 402(b) of the Communications Act, 

47 U.S.C. 402(b), from the Commission's action, announced in 

a Public Notice dated November 30, 1959 (R. 171,13); 

granting NBC's application for renewal of license of Station KNBC, 
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to intervene in this proceeding. 
SUMMARY OF ARGUMENT 
Petitioner seeks to have this Court davadadate a pro- 
cedural rule which deferred action on certain applications, 
and to compel the Commission to grant or designiate for 
hearing its application, despite the pendency olf a complex 
and industry-wide allocations rule making proceeding designed 
| 
to solve, inter alia, the very problems raised by petitioner's 
application. Although there may be circumstances warranting 
intervention by a Court to end prolonged inaction, it is 
clearly inappropriate where the delay in acting in a par- 
ticular case is due, in large part, to the agency's judgment 
that its resolution of the over-all allocations! problem of 
adequate nationwide service requires the maintenance of 


a “freeze" against grants of a particular class| of applica- 


tions. 


The specific problem presented here is not] one of first 


impression. It has been recognized by this Court, as well 

| 
as by the Commission, that there are appropriate circumstances 
for deferring consideration of classes of applications while 

| 


the Commission is considering, in related proceedings, legal 
| 


97 (cont) San Francisco, California. On April 5, 1960, this 
Court, on motions by the Commission and NBC, dismissed the 
appeal (Case No. 15,498) as untimely filed, it x being 


in accordance with the provisions of Section 402(c) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(c), 

which requires that a notice of appeal under Section 402(b) 
of the Act be filed within 30 days of public notice of the 
order appealed from. 
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and policy questions involved in any consideration of the 
individual applications. See Federal Communications Com- 
mission v. WIR, The Goodwill Station, Inc., 337 U.S. 264, 

272 (1949) affirming, on this point, 84 U.S. App. D.C. 1, 

6, 174 F.2d 226, 231 (1948); Zenith Radio Corp. v. Federal 
Communications Commission, 93 U.S. App. D.C. 284, 211. F.2d 
629 (1954); Harbenito Broadcasting Co. v. Federal Communi- 
cations Commission,'94 U.S. App. D.C. 329, 334, 218 F.2d 

28, 33 (1954); Mesa! Microwave, Inc. v. Federal Communications 


Commission, 105 U.S. App. D.C. 1, 262 F2d 723 (1958). These 


cases recognize the’ Commission's discretionary authority 


for deferring action on applications where there is pend- 
ing rule making which will be determinative of whether the 
types of operations proposed in such applications should 

or should not be authorized, and where interim grants might 
prejudice the Commission's ability to take rule making 
action otherwise serving the public interest. 

The issue which this Court is thus called upon to 
resolve is whether ‘a "freeze" imposed on petitioner's appli- 
cation, is reasonable under the circumstances of this case, 
In this respect, petitioner cannot properly rely on the 
entire 15-year period that the Clear Channel proceeding 
has been pending, as a basis for its claim that the Com- 
mission has inordinately delayed action on his application. 
The petitioner‘s application was filed on July 31, 1957. 


Accordingly, his application has been “frozen" only since 
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July 31, 1957, or, up to the time the instant pet 


for review was filed on January 7, 1960, a total 
of approximately 29 months. 
considered in the light of the complexity of the 
involved in the Clear Channel proceeding, which i 


on the threshold of final determination, such del 


clearly not so unreasonable as to justify the dra 


extraordinary intervention of this Court. 
Furthermore, 
order the Commission t 


this Court could, at most, 


his application for hearing, and that the Commiss 


not, in any event, be required to grant his appli 


which it cannot presently find would serve the pu 


est by reason of the pending Clear Channel procee 


But this circumstance precisely points up the fut 
as well as the essential lack of merit, of the in 
petition for review. 
questions presented in the Clear Channel proceedi 
action by this Court in conformity with the petit 


request would, at best, lead only to the commence 


a multiplicity of individual adjudicatory proceed 
raising some or all of the issues presented in th 
Channel proceeding. 

The Commission's denial of petitioner's requ 
rule and to take immediate ac 
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provisions of the Communications Act and the Administrative 


Procedure Act, as well as the applicable case law, and 
the petitioner’s claims of invalidity are, accordingly, 
devoid of merit. 

ET. 

The petitioner's second contention that the Commission 
acted arbitrarily and capriciously in denying its request 
for waiver of the “freeze” rule, although granting such 
waivers to five other stations, is also without merit. 

The clear refutation of petitioner's charge of caprice 
is shown by the Commission's consistent policy, adhered to 
without exception, of refusing to grant any application for 
a new facility on a Class I-A frequency, pending resolu- 
tion of the Clear Channel proceeding. This policy, in 
force since codification of the "freeze" rule in Decem- 
ber, 1960, is designed to avoid grants of applications 
which would prejudice its efforts to effectuate whatever 
rule the Commission may determine, at the conclusion of 
the proceeding, would best serve the overall public interest. 

The waivers relied upon by petitioner do not support 
its contention. In! four of the cases, they involved an 
existing station, operating on a clear channel, seeking an 
increase in power, as contrasted to petitioner's effort to 
obtain a new assignment on a clear channel; the fifth case 
has no relevancy to the issue at bar, since it concerned 


the use of a Class I-B frequency, not here involved. 
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The distinction between the types of cases 

the Commission has granted waivers and the insta 
tion is a real one, and provides a reasonable ba 
classification the Commission has made. Obvious 
of impact upon resolution of the allocations prd 
is a distinction between requiring an existing 5 


a clear channel to curtail the expanded service 


acquired as a result of a waiver, and the proced 
plexities in eliminating entirely a newly-create 
| 


on a clear channel. Petitioner's offer to accep 
| 


"conditional" grant is wholly inappropriate as a 


of dealing with a difficult allocation problem, | 


lead only to chaos, 


At most, petitioner’s argument constitutes 


| 
that the Commission may have erred in granting t 
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nt situa- 
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method 


and would 


a contention 


he waivers 


| 
it did with respect to applicants already operating on a 


clear channel -- not that it erred in holding th 
new grants on the clear channels. But, there is 
for the Court to concern itself with any questio 
error committed by the Commission in those cases 
Commission's past isolated actions with respect 
existing stations does not warrant the opening o 
channels to grants of new stations, which would 
inevitable consequence of a grant of petitioner’ 
relief. In any event, the Commission's “freeze"™ 
grants is a judgment peculiarily within its disc 


and is not affected by its exercise of discretio 


e line on 

no need 

in of possible 
. for the 

es those 

f the clear 
be the 
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on new 
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in other situations which may conceivably affect the Clear 
Channel proceeding, but do so less directly. 
ARGUMENT 
This action represents an attempt by the petitioner 
to utilize the appellate jurisdiction of this Court to 
compel the Commission to grant or designate for hearing 
his application, in the face of a pending rule making 


proceeding (Docket No. 6741) which is designed to resolve, 


inter alia, the very problem raised by petitioner's appli- 


cation. This rule making, involving consideration of 
complex,legal and policy questions of a most comprehensive 
nature, concerns the advisability of making basic changes 
in the standard broadcast allocation structure to implement 
the statutory mandate of a fair, efficient and equitable 
distribution of radio service, as expressed in Section 
307(b) of the Communications Act of 1934, as amended, 

47 U.S.C. 307(b). 

In its brief, petitioner raises a number of legal 
objections to the action of the Commission in its Memorandum 
Opinion and Order of December 7, 1959 (R. 226-236), in 
deferring consideration of petitioner's application pending 
a completion of the Clear Channel proceeding. Petitioner 
would have this Court invalidate the Commission's "freeze" 
rule (Section 1.351) and direct the Commission either to 
grant his application or, alternatively, to designate the 


application for hearing. As we shall show, all of petitioner's 
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arguments are misconceived, and there is no justification 
for the Court taking any such action at this time. 

I. THE COMMISSION'S ACTION IN DEFERRING CONSIDERA- 

TION OF PETITIONER'S APPLICATION WAS REASONABLE 
AND CONSISTENT WITH APPLICABLE LAW. 

The basic question presented by the instant petition 
is whether the Court should, by invalidating a Commission 
Rule, compel the Commission to grant, deny or otherwise 
act upon an application seeking a daytime-only operation on 
a Class I-A frequency, pending consideration of 'the multi- 
tudinous comments filed in a public rule making |proceeding 
looking toward a resolution of various legal and policy 
questions related to such an application. 

Preliminarily, we point out that the order |sought by 
petitioner would necessarily involve the Court in a deter- 
mination of the manner and order of priority fx wide the 
Commission should carry out its manifold functions. As 
the Supreme Court stated in Federal Communications Commis - 
sion v. WJR, The Goodwill Station, Inc., 337 U.S. 265, 272 
(1949), in approving a similar statement by this Court, 

". . . the judicial regulation of an atin ietrelive docket 

. ‘would require [the Court of Appeals] to direct the 
order in which the Commission shall consider its cases. 
And this, as the Court said, ‘it cannot do’. 174 F.2d at 


231." Cf. Federal Communications Commission v. /Pottsville 


Broadcasting Co., 309 U.S. 134, 145 (1940). | 


| 
There may, nevertheless, be circumstances in which 
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the Court is warranted in intervening to end prolonged 
inaction by the Commission and other agencies subject to 
its appellate Voom Bie it is quite clear that 
judicial intervention is inappropriate where the delay in 
acting in a particular case is due, in large part, to the 
agency's judgment that its resolution of the overall allo- 
cation problems of adequate nationwide service requires 
the maintenance of a "freeze" of the grant of a particular 
class of applications. We believe that the Commission's 
action in deferring consideration of petitioner's applica- 
tion falls squarely within that area of judgment and that 
its order constituted an eminently reasonable exercise of 
judgment under the circumstances. 

The specific problem presented here is not one of 
first impression. While Section 309(b) of the Communications 
Act of 1934, as amended, 47 U.S.C. 309(b), provides that 
applications which the Commission, upon examination, is 
unable to find would serve the public interest are to be 
designated for hearing, it has been recognized by the Courts, 
and by the Commission, that there are appropriate circum- 
stances for deferring consideration of classes of applications 
while the Commission is considering, in related proceedings, 
legal and policy questions involved in any consideration of 


the individual applications. See Federal Communications 


10/7 See é.g., American Broadcasting Co. (KOB) v. Federal 


Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 
492 (1951), discussed at p. 30, infra. 
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WJR 


Commission v. , The Goodwill Station, Inc., 


272 (1949) affirming, on this point, 84 U.S. App. D.C. 


6, 174 F.2d 226, 231 (1948); Zenith Radio Corp, 


Communications Commission, 93 U.S. D.C. 


App. 


337 U.S. 264, 
1, 


v. Federal 


264, 211 F.2d 


629 (1954); Harbenito Broadcasting Co. v. Federal Communica- 
tions Commission, 94 U.S. App. D.C. 329, 334, 418 F.2d 28, 


33 (1954); Mesa Microwave, Inc. v. Federal Communications 


Commission, 105 U.S. App. D.C. 1, 262,F.2d 723 


All of these cases recognize that tht 


case processing of applications prescribed 


of the Act is subject to appropriate modification where, 


the language of Section 4(j) of the Act, 47 U.S.C. 


(1958). 


-normal case-by- 


in Section 309(b) 


in 


154(j), 


such modification “will best conduce to the proper dispatch 


of business and to the ends of justice." 


authority for deferring action on applications 


And this includes 


for various 


types of permits or licenses where there is pending rule 


making which will be determinative of whether the types of 


operations proposed in such applications should or should 


not be authorized, 


and where interim grants might prejudice 


‘ a 3 Pes 
the Commission‘s ability to take rule making aqtion other- 


wise serving the public interest. 


It was for this reason, for example, that 


the Commis- 


sion imposed a “freeze" on all television applications 
| 


during the period in which it was establishing, 


| by formal 


| 
rule making proceedings, the present nationwide television 


allocation pattern. See Zenith case, 


Supra. 


I 


t was for 
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this reason that, pending Senatorial consideration of the 
new North American Regional Broadcasting Agreement (NARBA), 
applicatipns inconsistent with that agreement have likewise 
not been processed. See footnote 9a to Section 3.28(b) 
of the Commission's Rules, 47 C.F.R. $.200n)-" It was also 
for this reason that the Commission imposed a “freeze” on 
applications for licenses to relay television signals to 
community antenna systems by microwave pending completion 
of a general inquiry into the subject matter (Docket No. 
12443). See Mesa Microwave case, supra. And it was also 
for this reason that the Commission imposed a "freeze" on 
applications possibly inconsistent with the outcome of the 
Daytime Skywave proceeding (Docket No. 8333) during the 
period in which it was establishing, by formal rule making 
proceedings, technical standards governing the extent of 
protection to be afforded dominant stations on the clear 
channels. See Harbenito case, supra. In Harbenito, 
this Court sustained the Commission's authority to impose 
a "freeze" pending outcome of the basic rule making proceed- 
ing in circumstances where claimed individual equities, 
involving an applicant for a license who had completed 
construction, were far stronger than those presented by 
the instant petitioner. The Court stated: 

- « . What is in the public interest is, as 

the Supreme Court has said many times, within 

wide limits for the Commission to determine. 


We note that in the present case we do not 
have a rejection of an application or even an 


rey, NARBA was eventually ratified by the U.S. Senate 
February 23, 1960. 


372 


indefinite postponement of its consideration 
We have merely a temporary postponement. We 
think that the state of facts shown in this 
proceeding, considered in the light of our 
limited function of review, does not warrant 
our reversal or modification of the Commission's 
order in respect to Harbenito, (94 U.S. App! D.C. 
at 334, 218 F.2d at 33). 


The instant "freeze" on applications possibly incon- 
sistent with the outcome of the Clear Channel proceeding 
(Docket No. 6741), is similarly well grounded. We believe 
that the recitation contained in our Counterstatement of 
the lengthy and complex nature of the proceeding at issue 
here, the problems faced by the Commission in its|resolu- 
tion (with which this Court has become acquainted) through 
many years of litigation) which have required the|imposi- 
tion of a "freeze" on potentially conflicting actions, and 
the importance of arriving at determinations which will 
best serve the overall public interest in this field, all 
attest to the soundness and reasonableness of the|Commission's 


action herein. 


| 
The petitioner argues that the Clear Channel |proceed- 


ing has taken the inordinate amount of time of l15j)years. 
However, the proceeding involves what this Court has aptly 


described as “political [matters }, in the high sense of 


that abused term." Pinellas Broadcasting Co. v. Federal 


| 
Communications Commission, 97 U.S. App. D.C. 236, |238, 


230 F.2d 204, 206 (1956). Because of the complex |"political"” 
nature of these matters, the proceeding has coverdd a lengthy 


period of time, as the Commission acknowledged injits 
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Memorandum Opinion and Order here under review (R. 232-233): 


Concededly, the clear channel matter and the 
companion proceeding concerning daytime skywave 
transmission, now terminated, have consumed an 
extended period of time. We bélieve, however, 
that the time consumed by our inquiry is justified 
in view of the necessity of considering the 
numerous proposals and counter proposals that 
have been submitted. External circumstances have 
tended to delay our final determination in both 
the clear channel proceeding and the daytime, 
skywave proceeding. The years during which those 
proceedings have been in progress have seen the 
greatest growth in the number of standard broad- 
cast authorizations in history. In the twenty- 
two years since 1937, the number of outstanding 
authorizations for standard broadcast facilities 
has increased from 704 to over 3500. 


But the Commission went on to emphasize that substantial 
progress has now been made and that the final determination 
of the proceeding is' now, it believes, within reach CR. 233): 


Recent years have seen the establishment of the 
television and frequency modulation broadcast 
services and the resulting diversion of the time 

of the Commission and its staff in the establishment 
of those services.12/ It is our hope that, with 


the work already accomplished in the clear channel 
hearing, the Commission will be able to study 
the comments invited in the Third Notice of Proposed 


12/ This Court is not unaware of the highly technical and 
complex problems which consumed a substantial portion of the 
Commission's time during the early establishment of a nation- 
wide television service. These matters were brought to 

the Court's attention in litigation which resulted from Com- 
mission actions in the television field. See, in this con- 
nection, Zenith Radio Corp. v. Federal Communications Commission 
93 U.S. App. D.C. 284, 285-288, 211 F.2d 621, 631-633 (1954) 

and Logansport Broadcasting Corporation v. United States, 

93 U.S. App. D.C. 342, 343, n. 2, 210 F.2d 24, 25, mn. 2 

(1954). See also Radio Corporation of America v. United States, 
341 U.S. 412 (1951), with reference to the extensive Com- 
mission hearings conducted during 1949 and 1950 relating to 

the promulgation of standards for the transmission of tele- 
vision signals in color. 


~29- 

Rule Making in the clear channel proceeding) and 

make a final determination in the not-too-dlistant 

future. This third notice is the result ofj a 

long complicated proceeding, the purpose of 

which is to devise methods and gain information 
toward insuring maximum utilization of the 

United States Class I channels. Adoption of the 

criteria on September 18, 1959, with respect to 

daytime skywave interference on Class I channels 
is a major step toward a final solution of the 
clear channel proceeding. 

The issue which this Court is thus called upon to 
resolve is whether a "freeze", imposed in the above- 
described circumstances on the petitioner's type|of appli- 
cation, is reasonable. Initially, we point out that 
petitioner cannot properly rely on the entire “fifteen year 

| 
history" of the Clear Channel proceeding as a crutch for 
his assertion that the Commission has delayed inordinately 
in acting on his application. The application here in 
issue, i.e., specifying the Class I-A frequency 670 kc, was 
filed on July 31, 1957. Thus, the "freeze" ruleiof which 
| 
petitioner now complains has resuited in the deferral of 
action on petitioner's application only since July 31, 1957, 
or, up to the time the instant petition for review was 


filed on January 7, 1960, a period of approximatély 29 


months. And during this period, the Commission not only 


| 
concluded its Daytime Skywave proceeding (see n. |8, supra.), 


a “major step toward a final solution of the clear channel 
proceeding" (R. 233), but has proceeded diligently toward 

a final determination of the Clear Channel procedding 

which, as the Commission indicated in the above order, should 
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be forthcoming “in the not-too-distant future." (ibid.) 
When this 29-month deferral of action is considered in the 
light of the complexity of the problems involved in the 
Clear Channel proceeding (as well as the fact that the 
record in the proceeding was closed on June 1, 1960), we 


submit that such a delay is clearly not so unreasonable 


as to justify the drastic and extraordinary intervention 


of this Court, pursuant to Section 10(e) of the Adminis- 

trative Procedure Act, 5 U.S.C. 1009(e), in a rule making 

proceeding presently on the threshold of final determination. 
The petitioner's reliance (Br. 17-19) on American 

Broadcasting Co., Inc. (KOB) v. Federal Communications Com- 

mission, 89 U.S. App. D.C. 298, 191 F.2d 492 (1951) is 

thus misplaced. That case did not involve the validity 

of a "freeze" order of general applicability but, rather, 

the questipn whether the Commission could defer affording 

the appellant (an existing station) its procedural rights 

to a hearing pending resolution of the related Clear 

Channel proceeding, while “indefinitely and in effect 

semi-permanently™ maintaining in existence a “special 

temporary service authorization" causing interference 

within the appellant's normally protected contour, thereby 

effecting an indirect modification of the appellant's licence 

within the meaning of Federal Communications Commission v. 

National Broadcasting Co., Inc. (KOA), 319 U.S. 239 (1943). 
Here, the petitioner was an applicant, commencing on 


July 31, 1957, for a frequency which was “frozen™ at the 


=31< 

time of its application because of the pendency 
rule making proceeding now nearing its final de 
The facts are thus clearly distinguishable from 
the KOB case, where this Court expressly stated 
time (1951), that there was "no showing of even 
able possibility that the clear channel proceed 
be completed shortly." (89 U.S. App. D.C. at 3 
F.2d at 500). 

The petitioner relies on only one other au 
(Br. 19-20) as purporting to support its conten 


the Commission’s deferral of action on its appl 


was contrary thereto, i.e., this Court's unrepo 


dated June 16, 1958, in Central Freight Lines, Inc. 


Federal Communications Commission, Case No. 14, 
The latter case, however, is unrelated to the p 
for which petitioner cites it. 
involved not the question of the reasonableness 
onableness of a general "freeze" order, but the 
deferral of Commission action on an application 
immediate consideration of which was provided f 
case-to-case basis by Section 16.253(a) of the 
Rules, 47 C.F.R. 16.253(a). Accordingly, petit 
reliance thereon is also clearly misplaced. 
Finally, in its arguments to this Court, p 
implicitly recognizes that this Court could, at 


the Commission to send out the notices required 


|; of a basic 


| = : 
termination. 
| 


| those in 
| 


| at that 
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484. 
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by Section 


=39= 
309(b) of the Act, as a prerequisite to a hearing, and 
that the Commission could not, in any event, be required 
to grant his application which it cannot presently find 
would serve the public interest for reason of the pending 
Clear Channel proceeding. But this circumstance precisely 
points up the futility, as well as the essential lack of 
merit, of the instant petition for review. For, until the 
Commission has resolved the questions presented in the 
Clear Channel proceeding, it is clear that action by this 
Court in conformity with the petitioner's request would, 
at best, lead only to the commencement of a multiplicity 


of individual proceedings raising some or all of the issues 
13/ 
presented in the Clear Channel proceeding. We submit that 


the Commission's exercise of its discretion in "freezing" 


such applications is more administratively sound and 


13/ Commission records disclose that there are at the present 
46 applications of ipetitioner'’s class, i.e., requesting new 
daytime authorizations on Class I-A frequencies, upon which 
action has been deferred, pending conclusion of the Clear 
Channel proceeding. The total number of applications 
affected by the "freeze" rule equals 164. In addition to 
the 46 of the class within which petitioner falls, there 
are 18 applications requesting changes in facilities on 
Class I-A frequencies; 67 requesting new authorizations on 
Class I-B frequencies; and, 31 requesting changes in facil- 
ities on Class I-B frequencies. It is thus not unfair to 
say that petitioner seeks to have this Court order a gen- 
eral breakthraugh in the processing of applications on the 
Class I-A and those I-B channels affected by the "freeze" 
rule, prior to the completion of the current general study. 
Furthermore, in the instant proceeding, petitioner would 
face a hearing with four other pending applications for 
mutually exclusive use of 670 ke in Southern California 

CR. 231-232). 
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reasonable than the situation which would resul 
Cpurt to grant the relief requested. In any ev 


"This is the sort of quasi-legislative policy d 


is virtually immune from attack in the courts." 


t were the 


ent: 


| 
ecision which 


Coastal 


Bend Television Co. v. Federal Communications Commission, 


97 U.S. App. D.C. 339, 341, 231 F.2d 498, 500 (¢ 
"So long as the Commission's action in such an 
discretion has a reasonable factual and legal b 


Court] may not overturn it." Coastal Bend Tele 


v. Federal Communications Commission, 98 U.S. 


251, 255, 234 F.2d 686, 690 (1956). We submit 


Commission’s actions here under attack were pre 
on reasonable factual and legal considerations. 
ingly, the petitioner's claims of invalidity mu 


II. THE COMMISSION'S WAIVER OF ITS "“FREEZ 


RULE IN OTHER CASES DID NOT WARRANT A 


GRANT OF PETITIONER'S WAIVER REQUEST. 


Petitioner's second contention is that the 


has acted arbitrarily, inconsistently and capri 


denying its request for waiver of the "freeze" 


in other allegedly similar situations, the Comm 


such waivers to five other stations (Br. 33-36) 


Petitioner cites five examples of grants 0 


of the "freeze" rule which it contends are inco 


with the denial of its request. These cases re 
grants of applications by (1) Station KXL, Port 


for increase in daytime power from 10 kw to 50 
| 


A 


1956). 
area of 
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Class I-A frequency 750 kc; (2) Station KJBS, San Francisco, 
California, for inerease in power from 1 kw to 50 kw on the 
Class I-A frequency 1100 ke; (3) Station KPOP, Los Angeles, 
California, for increase in power from 5 kw to 50 kw operat-— 
ing on the Class I-A frequency 1020 kc; (4) Station WESC, 
Greenville, South Carolina, for increase in power from 

5 kw to 10 kw operating on the Class I-A frequency 660 ke; 
and, (5) the Commission's action authorizing Station WKOK, 


Sunbury, Pennsylvania, operating as a Class IV local station 


on 1240 ke to operate directionalized on the Class I-B 


a 


frequency 1070 kc. 

At the outset, one fact alone in the Commission's history 
of treating applications relating to the use of the clear 
channels suffices to rebut petitioner's claim of “discrim- 
ination”. That is that, since December, 1950, when the 
Commission revised and codified its "freeze" rule (see p. 8, 
supra.) it has, without exception, refused to grant an 
application for a new facility on a Class I-A frequency, 
such as petitioner here requests. This, in our view, con- 
stitutes a clear manifestation not of caprice and contra- 
diction, such as petitioner charges, but of a consistent 
policy of avoiding action which would prejudice, hamper or 
frustrate the Commission's efforts to effectuate, at the 
conclusion of the Clear Channel proceeding, whatever rules 
the Commission may determine would best eeyeeutne over- 


all public interest (R. 233). The Commission's objective 
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of preserving its freedom of action in considering all 


proposals and in implementing its conclusions with respect ° 


to the most efficient and equitable allocation 
tion of the clear channel frequencies, is the 
principle upon which the Commission's “freeze” 
predicated. 
cations whose grant would most seriously jeopa 
flexibility of action, -- those, like petition 
new assignments on Class I-A clear channels -- 
sion has consistently never deviated. 


In four of the cited cases there was a si 


factor 
common/which 


provided a reasonable basis for g 
waivers and which, by the same criterion, warr 
denial of petitioner's waiver request. In eac 
instance, the applicant was an existing statio 
operating on the Class I-A frequency involved, 
with a new assignment on the frequency as soug 
petitioner. In the fifth case relied on by pe 
(WKOK, Sunbury, Pa.), the application was for 
a Class I-B frequency. The Commission does no 
new assignments on Class I-B frequencies in th 
reliance by 


Channel proceeding. Consequently, 


on this latter case is clearly misplaced. 
| 


jand utiliza- 
fundamental 
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petitioner ' 


We submit that the distinction between the types of 


| 
cases in which the Commission has granted waivers and the 


present situation where they have not, is a re 


al one, and 
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that there is a reasonable basis for the classification 
the Commission has made. For there is an obvious distinc- 
tion, in terms of impact upon resolution of the alloca- 
tions problems, between requiring an existing station to 
curtail its expanded service area which it acquired as a 
result of a waiver, and the procedural complexities 
inherent in eliminating entirely a newly-created service 
on a clear channel. It is no answeto this to say, as 
petitioner does (Br. 10, 33), that it would agree to revert 
to its prior status should the eventual outcome of the 
Clear Channel proceeding so require. Such a proposal could 
be advanced in any “freeze” situation, inlcuding those 
found by this Court to have been validly imposed (see 
p-25, supra.), and would clearly be an impracticable and 
inappropriate way of dealing with these difficult alloca- 
tion problems. It should be kept in mind that such 
conditional grants would logically have to be extended 
not only to petitioner but to hundreds like him, includ- 
ing those who might apply for and be granted (conditionally, 
of course), on the channels vacated by existing stations 
shifting to the Class I-A clear channels. Clearly, this 
pyramiding “house of cards" would result in either chaos 


14/ 
or stalemate. 


14/ Petitinner‘s case is not aided by the assertion that, 
except for the “freeze” rule, his application conformed to 
"all existing rules of the Commission" and “would have been 
processed and acted upon more than a year ago." (Br. 10). 
Without conceding petitioner's assumption, it is clear that 
this “but for" argument entirely avoids the basic question 
at issue in this proceeding, namely, the reasonableness of 
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In any event, petitioner's argument on this point shows, 

at most, that the Commission may have erred in pranting the 
waivers it did with respect to modification of existing 
facilities already operating on the clear chann -- not 


| on the 


that it erred in holding the line on new grants 
clear channels. Cf. Federal Communications Commission v. 
WOKO, Inc., 329 U.S. 223, 228 (1946). Thus, there is no 
need for the Court to concern itself with any question of 
possible error committed by the Commission in the above 
cases, for the Commission's past actions with riespect to 


those existing stations presents no justification for an 


opening of the “flood gates" to grants of new sjtations on 


the clear channels. This would be the inevitable consequence 
| 


of this Court granting the relief sought by petitioner 
(see n. 13, supra.). In short, the possibility that the 
Commission in the modification waivers referred to above 
may, to some degree, have limited its freedom of action 
in the Clear Channel proceeding (although, obviously, it 
was not of this view), cannot conceivably warrant this 
Court ordering the Commission to grant waivers for new 
stations on the clear channels. 
In sum, we believe that there are significjant 
distinctions between the Commission's action denying peti- 
tioner's waiver request for a new station on a clear 
147 Ceont) the Commission's judgment that, without regard 
to its other aspects, the objective of the application, i.e., 
a new daytime authorization on a clear channel, was contrary 


to sound administrative handling of the clear channel pro- 
blem -- until the proceeding is resolved. 
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channel and those cases in which the Commission granted 
waivers to existing stations on such channels, But, in 
any event, the Commission's "freeze" on new grants is a 
judgment peculiarly within the Commission's discretion, 
not affected by its exercise of discretion in other 


situations which may conceivably sat the Clear Channel 
15 
proceeding, but do so less directly. 


15/7 Petitioner's reference to “ex parte findings” (Br. 39- 
40) is not only inaccurate, but misleading. The Com- 
mission did not, in its reference to the other problems 
apparently raised by the application as it then existed, 
make “findings", in accordance with Section 309(b) of 

the Act, as petitioner alleges. At most, the statements 
referred to can be regarded only as additional reasons 

why a waiver and immediate consideration of petitioner's 
application was not warranted in the circumstances. 


CONCLUSION 
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For the foregoing reasons, the order of the Federal 


Communications Commission should be affirmed. 
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Counter-Statement of the Case. 


On July 31, 1957, Petitioner applied to Respondent 
Federal Communications Commission (the ‘‘Commission’’) 
for a construction permit for a new Class II daytime 
standard broadcast station in Santa Barbara, California, 
on the frequency 670 ke, which is a Class J-A clear channel 
frequency (R. 3-16). There were then pending before the 
Commission three other applications for new daytime 
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stations at nearby California locations on the same 670 ke 
frequency, each of which stations would have involved 
serious mutual interference with Petitioner’s proposed 
station (R. 210-211). 

These various applications came squarely within the 
coverage of Section 1.351 of the Commission’s Rules and 
Regulations (47 C. F. R. §1.351), which at that time pro- 
vided that action on applications for new daytime standard 
broadcast stations on certain clear channel frequencies, 
including 670 ke, would be withheld pending conclusion of 
the then pending daytime skywave proceeding (Commission 
Docket No. 8333). At the time Petitioner’s application 
was filed there was pending in the daytime skywave pro- 
ceeding a Proposed Report and Order in which the Com- 
mission stated that it intended to continue this ‘‘freeze’’ 
on such applications even after the conclusion of the daytime 
skywave proceeding until the Commission’s clear channel 
proceeding (Docket No. 6741) was also terminated so as 
not to prejudice the outcome of either. Daytime Skywave 
Transmissions, 10 Pike & Fisher R. R. (hereinafter cited 
as R. RB.) 1541, 1554 (1954). 

On October 30, 1958, when his application was on file 
with the Commission a little over a year, Petitioner 
requested the Commission to grant (1) immediate con- 
sideration of his application notwithstanding the provisions 
of Section 1.351 or a waiver of that rule as to his applica- 
tion and (2) comparative consideration of his application 
with the then pending application of Intervenor, National 
Broadcasting Company, Inc. (‘‘NBC’’), for renewal of its 
license for Station WMAQ, Chicago, Illinois (R. 146-156).° 


* WMAQ has been operating for many years as a Class I-A sta- 
tion on 670 ke, the frequency for which Petitioner has applied. It 
should be noted at the outset that the Commission’s failure to grant 
this comparative hearing is not in issue here. Nor, despite Peti- 
tioner’s assertions to the contrary in his ‘‘Statement of Questions 
Presented’? (Pet. Br. ii), is the Commission’s alleged failure to 
accord Petitioner comparative consideration with NBC’s renewal 
application for Station KNBC, San Francisco, California an issue 
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On September 22, 1959, the Commission released its 
final Report and Order in the daytime skywave proceeding. 
Daytime Skywave Transmissions, 18 R. R. 1845 (1959). 
In accordance with its previously announced intention, the 
Commission at the same time released another order amend- 
ing Section 1.351 so that the freeze on certain types of 
applications for clear channel frequencies (including Peti- 
tioner’s application) would not terminate until the clear 
channel proceeding was concluded. 18 RB. B. 1845, 1854-55. 

On October 22, 1959, Petitioner filed a further pleading, 
seeking to have the Commission vacate its September 22, 
1959 order continuing the freeze and accord him immediate 
action on his application (R. 172-184). 

On December 7, 1959, the Commission released the 
Memorandum Opinion and Order now before this Court 
on review, denying all of Petitioner’s requests (R. 226-236). 
The instant petition, brought under the provisions of Sec- 
tion 402(a) of the Communications Act of 1934 (hereinafter 
referred to as ‘‘the Act’’), 66 Stat. 718 (1952), U. S.C. 
Title 47 §402(a), was filed on January 7, 1960. 


SUMMARY OF ARGUMENT. 
I. 


Petitioner seeks an extraordinary remedy in the nature 
of mandamus directing the Commission to process his appli- 
cation despite the Commission’s explicit rule deferring 


in this case. In the first place, Petitioner never asked the Com- 
mission for such a hearing (R. 236). Moreover, Petitioner sought 
to raise the KNBC comparative hearing issue in an appeal from the 
KNBC renewal grant under Section 402(b) and (c) of the Com- 
munications Act of 1934, 66 Stat. 718 (1952), U. S. C. Title 47 
§402(b)(¢). Since that appeal was dismissed as untimely by this 
Court (Case No. 15,498, per curiam order filed April 5, 1960) and 
since Sections 402(a) and 402(b) of the Act are mutually exclusive, 
Friedman v. Federal Communications Commission, 103 App. D. C. 
141, 263 F.2d 493 (1959), Petitioner cannot inject the same issue 
into this 402(a) proceeding. 
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action on such applications pending termination of the 
clear channel proceeding. To obtain such an order Peti- 
tioner has the burden of proving that the Commission’s 
failure to grant him a full scale hearing on his application 
at this time was arbitrary and capricious. 

The Commission has frozen particular classes of appli- 
cations to serve some larger public interest consideration 
several times in its history, and has done so again in the 
freeze order with which the instant case is concerned. 
What delay such freezes have occasioned in individual 
cases such as Petitioner’s has heretofore been sustained by 
the courts. The order of priority in which the Commission 
shall consider applications is a matter in which the courts 
will interfere only upon the clearest showing of necessity. 
Petitioner must, therefore, carry a great burden of proof 
to succeed here. 

Petitioner has failed to show that the Commission has 
been arbitrary or capricious in refusing to process his 
application. Although Petitioner’s application has been on 
file only three years, he complains that the freeze rule has 
lasted fifteen years. Even assuming that he has standing 
to complain of this longer period, the history of this freeze 
on applications for new licenses on clear channels demon- 
strates that its continuance has been not only reasonable 
but in the public interest. 

The clear channel proceeding began in 1945. In the 
early stages no general freeze was enforced because of the 
widespread need for new broadcast service in that post- 
war period. As new stations were authorized, however, it 
soon became evident that the continued granting of addi- 
tional authorizations on clear channel frequencies would 
ultimately complicate, if not defeat, resolution of the policy 
questions raised therein. 

The daytime skywave proceeding commenced in 1947. 
‘While it was pending this Court ordered a hearing prior 
to a grant by the Commission of a clear channel application 
which would cause skywave interference to an existing sta- 
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tion. This induced the Commission to freeze such objection- 
able applications. Over the years the freeze has been 
extended cautiously and reluctantly in an attempt to strike 
a balance between offering the listening public new ser- 
vices, on the one hand, without seriously jeopardizing the 
ultimate results of the clear channel and daytime skywave 
proceedings, on the other. 

At various times throughout the history of both pro- 
ceedings the Commission has been compelled to divert its 
attention to other problems of more compelling urgency in 
addition to its normal licensing activities. Moreover, the 
proceedings have been delayed by congressional inaction 
on the NARBA Treaty which vitally affects the clear 
channel proceeding. 

In 1959 the daytime skywave proceeding was termi- 
nated but, as the Commission had forewarned, the freeze 
continued pending the conclusion of the clear channel pro- 
ceeding. The Commission considers the record in this 
latter proceeding complete and a decision should be forth- 
coming in the ‘‘not-too-distant future’? (R. 233). 

The history of the freeze order demonstrates that the 
resulting postponement of the Commission’s consideration 
of individual applications, such as Petitioner’s, for fre- 
quencies affected by these proceedings, is far from arbi- 
trary and capricious. On the contrary, this result is 
justified, indeed required, by paramount considerations of 
public interest. 


Il. 


Petitioner has an even greater burden of proof in seek- 
ing to compel the Commission to waive its freeze rule so 
as to give Petitioner preference over other applicants 
affected thereby. The record is barren of any facts suf- 
ficient to justify a waiver of the rule in Petitioner’s case. 

The instances where the Commission has waived its 
rules in the past are clearly distinguishable from Peti- 
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tioner’s request for a waiver to authorize a new station 
on a clear channel frequency. The Commission has never 
granted such a waiver, and there is no need to do so now. 

Moreover, Petitioner’s application is mutually exclu- 
sive with three others and could not be granted without a 
comparative hearing among these applicants and perhaps 
others. Such a hearing would by nature prejudice 
determination of the issue, which should properly be 
determined in the clear channel proceeding, of whether 
any new facility should be authorized on the frequency 
for which Petitioner has applied and, if so, whether it 
should be located in Santa Barbara where Petitioner seeks 
to have the grant made. 

In short, Petitioner’s effort to compel the Commission 
to decide these complex policy questions in a limited licens- 
ing proceeding, rather than in the rule-making proceed- 
ing to which it has devoted so much time over the years, 
is wholly unwarranted. 


ARGUMENT. 
I. 


The Commission’s Freeze Rule Was a Valid Exer- 
cise of Commission Discretion. 


A. Petitioner Has the Burden of Proving that the 
Commission Acted Capriciously. 


Petitioner secks to have the Commission process his 
application for a Class I-A clear channel frequency in the 
face of a specific rule (Section 1.351 of the Commission’s 
Rules and Regulations), making this channel unavailable 
until the termination of the clear channel proceeding now 
pending before the Commission. In effect, Petitioner is 
asking this Court to control the Commission’s calendar and 
to direct the order of proceedings before it. This is an 
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extraordinary remedy, and the courts have been most reluc- 
tant to grant it. 

Petitioner’s claim that the Commission has a duty to act 
on applications without unreasonable delay can be con- 
ceded. This proposition, however, admits of reasonable 
delay and no statute fixes an arbitrary time limit after 
which Commission failure to act is ipso facto unreasonable.* 
Instead the burden of proof is on Petitioner and it is a 
weighty one, as this Court had occasion to note in Mesa 
Microwave, Inc. v. Federal Communications Commission, 
105 App. D. C. 1, 262 F. 2d 723 (1958). That decision 
reviewed a Commission rule freezing, until completion of 
a study of the whole subject, all applications for licenses to 
relay television signals to community antenna systems 
by microwave. There, the petitioner sought an order in 
the nature of a writ of mandamus directing the Commis- 
sion to grant or designate for hearing certain applications 
the petitioner had filed. Characterizing this remedy as 
“‘extraordinary”’ and ‘‘to be used only upon clear showing 
of necessity,’’ the Court wrote: 


‘‘We think petitioner has not made out a case 
for the kind of order it seeks. It was proper for the 
Commission to institute a general inquiry to 


*Section 10(e) of the Administrative Procedure Act, 60 Stat. 
248, U. S. C. Title 5 §1009, empowering the courts to “compel 
agency action unlawfully withheld or unreasonably delayed,’’ is 
not nearly so broad as Petitioner contends. The legislative history 
of this section indicates that the statute merely 


‘declares the existing law concerning the scope of judicial 
review. The power of the court to direct or compel agency 
action unlawfully withheld or unreasonably delayed is not 
intended to confer any nonjudicial functions or to narrow 
the principle of continuous administrative control .. .’’ 
Administrative Procedure Act, Legislative History, Sen. Doc. 
248, 79th Cong. 2d Sess. (1946) 414. 


Both the House and Senate reports indicate that Section 10(e) is 
designed to afford a remedy only where the agency ‘‘improvidently”’ 
refuses to act. Administrative Procedure Act, Legislative History, 
Sen. Doc. 248, 79th Cong. 2d Sess. (1946) 214, 278. 
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determine what general program it should follow in 
dealing with this multiplicity of problems—juris- 
diction, engineering, economics, and general national 
television policy. We think the time from July until 
now is not so inordinate a delay as to justify the 
interposition of judicial authority in administrative 
proceedings midway in that process. The order now 
sought by petitioner must therefore be denied.’’ 105 
App. D. ©. at 3, 262 F. 2d at 725. 


Courts are reluctant to interfere in such cases because 
generally the courts “do not know anything about the 
causes of the delay, nor the state of the Board’s calendar 
and, in any ordinary case, [the courts] would not have the 
authority to take any action based on such delay even though 
[they] were to believe that it was entirely unwarranted.”’ 
Pacemaker Corp. v. National Labor Relations Board, 260 
F, 2d 880, 883 (7th Cir. 1958). 

Thus the Commission’s expertise is entitled to particular 
respect when the question concerns the order in which the 
Commission shall decide the matters entrusted to its juris- 
diction. As the Supreme Court put it in Federal Communi- 
cations Commission v. Pottsville Broadcasting Co., 309 
U. S. 184 (1940) : 


“Necessarily, therefore, the subordinate questions 
of procedure in ascertaining the public interest, when 
the Commission’s licensing authority is invoked— 
the scope of the inquiry, whether applications should 
be heard contemporaneously or successively, whether 
parties should be allowed to intervene in one 
another’s proceedings, and similar questions—were 
explicitly and by implication left to the Commission’s 
own devising, so long, of course, as it observes the 
basic requirements designed for the protection of 
private as well as public interest.” (p. 138) 


Whether the agency decides to postpone new licensing 
pending the outcome of rule-making proceedings, or whether 
it decides that this is unnecessary, is essentially an adminis- 
trative decision and not judicial. Pittsburgh Radio Supply 
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House v. Federal Communications Commission, 69 App. 
D. C. 22, 98 F. 2d 303 (1938). It ‘‘is the sort of quasi-legis- 
lative policy decision which is virtually immune from attack 
in the courts.’? Coastal Bend Television Co. v. Federal 
Communications Commission, 97 App. D. C. 339, 341, 231 
F.2d 498, 500 (1956). Because of its peculiar knowledge 
of its own problems, its decision will be accorded great 
weight and can be set aside only upon a ‘‘clear showing”’ 
of arbitrary action. Mesa Microwave, Inc. v. Federal Com- 
munications Commission, supra. 

In sum, the order of priority of the Commission’s cal- 
endar should be reversed only if Petitioner can prove that 
the Commission has been acting out of sheer caprice and 
has been guilty of unreasonable delay. Petitioner has 
wholly failed to fulfill this burden of proof. 


B. The Commission Has Imposed the Freeze Rule 
Reluctantly and Judiciously and the Delay in 
Considering Applications Such as Petitioner’s 
Has Been Occasioned by Paramount Public 
Interest Considerations. 

Petitioner has made much of what he terms the ‘‘ambiv- 
alence’’ of the Commission in imposing a freeze rule after 
it had previously refused to do so (Pet. Br. 27-31). This 
is but to criticize the Commission for proceeding with 
caution. 

We have no desire to burden the Court with a needless 
repetition of the complicated history of the clear channel 
and daytime skywave proceedings. The course of those 
proceedings is described in the briefs submitted herein by 
Petitioner and Respondent. Certain portions of that his- 
tory bear emphasis, however, inasmuch as they demonstrate 
that the Commission did not rush headlong into a freeze, 
but did so only after years of experience when it came to 
the realization that a freeze rule was required in the public 
interest. 

It is perfectly true that at the outset of the clear channel 
proceeding the Commission did not impose a general freeze. 
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But it must be recalled that the clear channel proceeding 
was initiated in 1945. At that time the country had just 
emerged from a general wartime freeze on all new radio 
license applications and there was an obvious public need 
for local radio service in the many expanding communities 
throughout the country. 

A year later, however, with the surge of post-war appli- 
cations for new standard broadcast stations, the Commis- 
sion recognized that the grant of large numbers of such 
applications would ‘‘further complicate the problems that 
are involved in the Clear Channel Hearing.”? 1B. BR. 53: 
902, 903 (1946). After careful consideration it imposed the 
first of a series of restricted freezes in an attempt to strike 
a balance between private and public interests. Thus, in 
February 1946 the Commission issued a public notice 
announcing that it would continue to process applications 
for daytime only or limited time operations on the Class I-A 
channels only where the applications were consistent with 
existing rules and would not unduly jeopardize the outcome 
of the clear channel proceeding. No general freeze was 
ordered since the Commission felt it could decide each 
application on its merits and grant those where “‘no con- 
flict with a resolution of the general problems that are at 
issue in the Clear Channel Hearing can be foreseen .. - ad 
1B. BR. 53:902, 903 (1946). 

In June, 1946 the Commission decided to implement this 
policy by announcing in advance what applications would 
be denied because of their adverse effect on the clear chan- 
nel proceeding. It proposed to distinguish those applica- 
tions which would prejudice the proceeding and those which 
would not, based on the distance between the proposed new 
assignment and the dominant Class I-A existing station. 
1 B. B. 53:903-53 :905 (1946). 

In January, 1947 the Commission considered a more 
genera! freeze when a group known as the ‘‘Clear Channel 
Group’ petitioned the Commission to broaden the clear 
channel freeze to include all applications for clear channel 
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frequencies or frequencies adjacent to clear channels. The 
Commission pointed out that the war had been over not 
even two years and that there was still a great need for 
local radio service in many communities. Since 1945 when 
it resumed normal licensing procedure more than 100 appli- 
cations for new daytime stations on Class I frequencies had 
been assigned of which more than half were in cities having 
no other broadcast station. Moreover, such a general freeze 
would affect FM broadcasting which was still not firmly 
established. Finding no need for a general freeze, but on 
the contrary, a ‘‘definite need’’ for new broadcast service, 
the Commission denied the petition for a general freeze. 
Petition of Clear Channel Group, 8 R. R. 1204 (1947). 

When this Court in L. B. Wilson, Inc. v. Federal Com- 
munications Commission, 88 App. D. C. 176, 170 F. 2d 793 
(1948), stayed the Commission’s grant without a hearing 
of a daytime application for a station on a clear channel 
solely because of the existence of daytime skywave inter- 
ference, the Commission felt constrained to extend the 
freeze. Moreover the Commission had initiated the daytime 
skywave proceeding in 1947 and it believed that the further 
assignment of daytime stations to clear channels would now 
jeopardize not one proceeding but two. The Commission, 
therefore, felt it necessary to extend the freeze until the 
end of these proceedings to all applications for new or 
increased daytime only facilities on any of the Class I-A or 
I-B clear channels. However, it continued to process appli- 
cations for full-time Class II assignments on Class I-B 
frequencies. 

In 1953, having discovered that operation during eve- 
ning hours of a newly-authorized fulltime station on a 
Class I frequency had caused unexpectedly severe skywave 
interference to the transmissions of a dominant Class I-B 
station on the same channel, the Commission further 
extended the freeze. 18 Fed. Reg. 4914 (1953). The validity 
of this freeze was sustained by this Court in Harbenito 
Broadcasting Co. v. Federal Communications Commission, 
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94 App. D. C. 329, 218 F. 2d 28 (1954), and it was not until 
after this decision that the Commission upon reconsidera- 
tion of the whole matter for the first time extended the 
freeze to certain applications for new fulltime operations 
on Class I frequencies. 

Clearly, then, the Commission has always proceeded 
cautiously and with reluctance to impose a general freeze. 
Only when it was convinced that further assignments would 
jeopardize the outcome of the clear channel and daytime 
skywave proceedings did the Commission extend the freeze, 
and then only to the extent necessary to prevent prejudice to 
the ultimate decisions therein. This can scarcely be called 
arbitrary action. 

Petitioner contends that the Commission ‘‘arbitrarily’’ 
tied the daytime skywave freeze to the clear channel pro- 
ceeding (Pet. Br. 30). The short answer to this is to observe 
that the initial freeze arose in the clear channel proceeding. 
Even during that period of time in which the freeze was tied 
to the daytime skywave proceeding, the Commission pointed 
out time and again that should the daytime skywave pro- 
ceeding terminate before the clear channel proceeding, the 
freeze would revert to the clear channel proceeding. For 
example, in its 1954 Proposed Report and Order in the day- 
time skywave proceeding, years before Petitioner filed his 
application, the Commission pointed out in haec verba that 
it proposed to continue the freeze on Class I-A channels ‘‘in 
order not to prejudice the outcome of the clear channel pro- 
ceeding.’’ Daytime Skywave Transmissions, 10 R, R. 1541, 
1554 (1954). And in denying a request by the Daytime 
Broadcasters Association for a general lifting of the freeze 
in December of 1957 the Commission again emphasized the 
need for a freeze to avoid prejudicing the outcome of the 
clear channel proceeding. Daytime Standard Broadcast 
Stations, 22 Fed. Reg. 10496 (1957). Indeed, Petitioner him- 
self recognized that the Commission intended to pursue 
that course of conduct in his pleading of Oct. 30, 1958 (RB. 
146-156), which stated: 
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‘‘Nor can the Commission properly rely upon the 
fact that it has issued a Proposed Report in [the day- 
time skywave proceeding] .... [T]he Commission 
expressly stated in that report that it expects to con- 
tinue the ‘freeze’ on the processing of daytime only 
and limited time applications upon both IA and IB 
Clear Channels until the Clear Channel proceedings 
(Docket No. 6741) are decided”? (R. 148). 


Thus, the Commission has always deemed the problem 
of new daytime assignments on Class I-A frequencies (such 
as Petitioner seeks) to be intimately bound up with the clear 
channel proceeding and not merely the daytime skywave 
proceeding. When the Commission terminated the daytime 
skywave proceeding in September 1959, therefore, it was 
to have been expected that it would continue the freeze at 
least on those Class I-A frequencies directly in issue in the 
clear channel proceeding. Petitioner’s application is for 
just such a frequency. 

It is perfectly clear, then, that the freeze rule, far from 
being the result of Commission caprice, has evolved slowly 
and deliberately and has never gone further than necessary 
to protect the integrity of the clear channel and daytime 
skywave proceedings. It has always been of critical impor- 
tance to both proceedings. It cannot be denied that these 
proceedings have consumed a considerable amount of time, 
but, as will be demonstrated, this delay has not been the 
result of mere agency inaction. 

We have already seen that consideration of Petitioner’s 
application has not been delayed for anything like the 
fifteen years of which his brief complains. His application 
was first filed with the Commission on J uly 31, 1957, and 
was amended in October of that year. It had been pending 
only about one year when he first attacked the freeze, and 
two years when he filed the petition on which the instant 
proceeding is based. 

Even assuming, arguendo, that Petitioner has standing 
to complain of delays occurring prior to his application, 
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it is clear from the history in the clear channel and day- 
time skywave proceedings, and from their present posture, 
that Petitioner has not been treated arbitrarily. Instead 
the delay which has resulted has been justified by over- 
riding considerations of public interest. 

Tt must be apparent that these proceedings are as com- 
prehensive and highly technical as any other proceedings 
ever before the Commission. They involved detailed studies 
of immense proportions. In 1958 the record in the clear 
channel proceeding included over 6,000 pages of testimony, 
more than 400 exhibits, numerous written briefs and over 
500 pages of oral argument. And all of this had to be 
brought up to date. Further notice of Proposed Rulemak- 
ing, 1 R. R. 53sxlix, lv (1958). 

Apart from the technical complexity of the problem, 
the Commission was interrupted time and again by mat- 
ters of even more compelling urgency, many of which were 
associated with the newly emerging television industry. 
On May 6, 1948, only a few months after oral argument 
was held before the Commission on the original record 
in the consolidated daytime skywave and clear channel 
proceedings, the Commission issued a Notice of Proposed 
Rulemaking to establish a nation-wide table of television 
allocations. This was required lest the haphazard devel- 
opment of television produce problems similar to those 
with which the Commission was faced in the clear channel 
proceeding. Four months later the Commission imposed 
a general freeze on all applications for new television sta- 
tions pending the outcome of this proceeding. For the 
next four years the Commission devoted much of its time 
to this problem in the hope that the television freeze could 
be lifted to provide the country with new television facili- 
ties. 

Lifting the television freeze was certainly entitled to 
priority over the clear channel case in view of the facts 
that the standard broadcast industry was already well 
established and that the freeze on new radio applications 
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affected only a relatively small portion of the total fre- 
quencies available. On the other hand the television allo- 
cation proceedings began almost at the very birth of tele- 
vision when the entire nation clamored for television 
facilities. 

The television freeze terminated in 1952 with the release 
of the massive Sixth Report and Order, 1 RB. BR. 91:601 
(1952). Shortly thereafter the Commission’s licensing 
procedure was sorely strained by the greatest volume of 
contested cases in the Commission’s history. Hundreds of 
applicants, many for the same assignment, required a tre- 
mendous processing effort and, in many cases, lengthy 
hearings. 1953 FCC Ann. Rep. 93. Starting in 1954 the 
Commission had to implement the nation-wide television 
allocation proceedings in numerous hotly contested rule- 
making proceedings involving individual revision of the 
allocation’s table of assignments. See Coastal Bend Tele- 
vision Co. v. Federal Communications Commission, 97 
App. D. C. 339, 231 F. 2d 498 (1956). 

While no attempt is made here to catalogue the myriad 
problems plaguing the Commission during this time, other 
problems considered by the Commission included those 
concerned with the transmission of color television (1950 
FCC Ann. Rep. 6), the Multiple Ownership Rules (1947 
FCC Ann. Rep. 14), Facsimile Broadcast Service (1948 
FCC Ann. Rep. 2), Internal Reorganization of the Com- 
mission Staff (1951 FCC Ann. Rep. 18), Broadcast Edi- 
torializing (1948 FCC Ann. Rep. 27), Spot Advertising 
(1949 FCC Ann. Rep. 34) and countless studies of the 
“possibilities in the use of higher frequencies, effects of 
wave propagation, skywave reflections, ground condue- 
tivity, signal intensity, harmonics, directional antenna, 
etc.’” (1948 FCC Ann. Rep. 5, 6). And, of course, the 
outbreak of the Korean conflict channeled much of the 
Commission’s attention to matters of national defense 
(1951 FCC Ann. Rep. 31). Finally, in more recent years 
the Commission has been concerned with its network studies 
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and a variety of questions relating thereto (1958 FCC 
Ann. Rep. 4). 

That the clear channel and daytime skywave proceed- 
ings were of secondary importance to many of these is 
evident from the fact that, despite the freeze, standard 
broadcasting continued to grow at a faster rate than ever 
before. In the years from 1937 to 1959 authorized standard 
broadcast stations grew from 704 to over 3,500. Between 
1948 and 1952, for example, approximately 400 new standard 
broadcast stations were authorized, many of which brought 
the first local primary broadcast service to small communi- 
ties previously without such service. See 1948 FCC Ann. 
Rep. 33. 

Even if the Commission had been able to devote its 
undivided attention to the daytime skywave and clear 
channel proceedings other factors would have delayed these 
proceedings. The Commission was specifically asked in 1948 
to defer a decision in the clear channel proceeding by the 
Senate Interstate and Foreign Commerce Committee pend- 
ing hearings by that Committee on related legislation 
(1948 FCC Ann. Rep. 32). This request was withdrawn 
a year later (1949 FCC Ann. Rep. 37) but the Commission 
continued until 1953 to hold the proceedings in abeyance 
while the Senate considered the matter further. See 
American Broadcasting Co. v. Federal Communications 
Commission, 89 App. D. C. 298, 301, 191 F. 2d 492, 496 
(1951). The Commission’s annual reports for the years 
between 1948 and 1955 indicate that it was reluctant to 
decide the clear channel proceeding until Congressional 
ratification of the North American Regional Broadcasting 
Agreement which the Commission considered a crucial 
aspect of the clear channel proceeding. 1 R. R. 53:901 
(1945) ; 1947 FCC Ann. Rep. 17; 1950 FCC Ann. Rep. 107. 
The NARBA Treaty was finally approved by the Senate 
on February 23, 1960. 
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C. There is no Basis for the Relief Here Sought. 


The sheet anchor of Petitioner’s position is this Court’s 
decision in the KOB case, American Broadcasting Co. v. 
Federal Communications Commission, 89 App. D. C. 298, 
191 F. 2d 492 (1951). The irrelevancy of that decision is 
apparent from the facts of the case. The appellant there, 
unlike Petitioner, was an existing station whose authorized 
facilities were admittedly interfered with by the ‘‘tempo- 
rary’’ assignment of a new station (KOB) on its frequency. 
This was done without the prior hearing to which the 
appellant, an existing station, was entitled by express pro- 
vision of Section 312(b) of the Communications Act. 
Although KOB’s operation on that frequency caused seri- 
ous interference to appellant’s station, it did not press 
its objections because of the understanding that the situa- 
tion was temporary. Five years later the clear channel 
freeze began and during this freeze the Commission suc- 
cessively renewed the ‘‘temporary’? authorization. 

This Court did not find that the freeze order was 
improper ; it merely ordered the Commission to give appel- 
lant, who was not under the freeze, a hearing with KOB, 
an existing station operating under a special temporary 
authorization. In doing so, the Court made it clear that 
the critical factor in the KOB case was the injury done to 
a licensee without according it the hearing to which it was 
entitled by statute. The “special temporary service author- 
ization’? was found to have effected an indirect modifica- 
tion of the appellant’s existing license so as to afford that 
appellant the right to an immediate hearing. But that 
recognition of the statutory right to a hearing prior to 
modification of an existing license is no precedent for 
directing an immediate hearing here, where Petitioner is 
not an existing licensee but seeks to pursue a new applica- 
tion for a frequency which was frozen at the time the 
application was made. 

Moreover, while the KOB case could afford Petitioner no 
comfort in any event, it arose at a time when the Commis- 
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gion could not say there was ‘‘even a reasonable possi- 
bility that the clear channel proceedings will be completed 
shortly,’? 89 App. D. C. at 306, 191 F. 2d at 501. By con- 
trast the instant case is brought when the Commission has 
stated that these proceedings should be terminated in the 
‘“‘not-too-distant future’’ (R. 233). 

Petitioner’s reliance on Central Freight Lines, Inc. Vv. 
Federal Communications Commission, Case No. 14,484 
(D. C. Cir. Jane 17, 1958), is also misplaced. In that case the 
appellant requested an order from this Court directing the 
Commission to designate its application for a hearing. 
During the pendency of the case the Commission notified 
the applicant that a hearing would be accorded and the 
Court therefore dismissed the appeal as moot. The case 
did not involve a general freeze order of any kind. On the 
contrary, the appellant there was complaining about the 
Commission’s refusal to act on its application despite the 
fact that the Commission’s own rules entitled the applica- 
tion to immediate consideration. 47 C. F. R. §16.253(a). 
Although the facts of the instant case are so different as 
to make the Central Freight Lines case totally irrelevant, 
since the Court never reached the merits of that appeal in 
any event, it is unjustifiable to interpret the decision as a 
holding that the freeze rule is invalid. 

Harbenito Broadcasting Co. v. Federal Communications 
Commission, 94 App. D. C. 329, 218 F. 2d 28 (1954), is the 
only case cited by Petitioner which bears factually or legally 
on the disposition of the instant case. Intervenor submits 
that the Harbenito case controls all aspects of the present 
petition. 

In that case Harbenito took an appeal to this Court 
attacking Section 1.351 on the same grounds as urged by 
the instant Petitioner and, as in the instant case, cited the 
KOB decision as authority for the proposition that the 
general freeze order was invalid. In terms of individual 
equity, the appellant in Harbenito had a much stronger 
position than this Petitioner. There the appellant had 
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obtained a construction permit and commenced actual 
broadcast operations only to have its application for a 
license (which normally would issue as a matter of course) 
unexpectedly placed within the scope of an expanded freeze 
order. Here, of course, Petitioner has no construction per- 
mit and knew at the time he filed his application for a 
Class I-A channel that the frequency was subject to the 
freeze and would continue to be so until both the clear 
channel and daytime skywave proceedings were terminated. 
The Court there sustained the freeze order, holding: 


«‘* ¢ * what is in the public interest is, as the Supreme 
Court has said many times, within wide limits for 
the Commission to determine. We note that in the 
present case we do not have a rejection of an applica- 
tion or even an indefinite postponement of its con- 
sideration. We have merely a temporary postpone- 
ment. We think that the state of facts shown in this 
proceeding, considered in the light of our limited 
function of review, does not warrant our reversal or 
modification of the Commission’s order in respect to 
Harbenito.”’ (p. 33) 


There is even less reason now than in the Harbenito case 
to interfere in the Commission’s administration of its own 
proceedings. At the time of the Harbenito decision the most 
that the Commission could predict was that the daytime 
skywave proceeding might be brought to final resolution 
within the reasonably foreseeable future. The present 
appeal by contrast is brought when the daytime skywave 
proceeding has ended, a development which the Commission 
characterizes as ‘‘a major step toward a final solution of 
the clear channel proceeding’’ (BR. 233). Moreover, the 
Commission now considers the record in the clear channel 
proceeding complete. The Commission is making ‘‘every 
effort to proceed expeditiously toward a finalization of this 
proceeding’’, John M. Norris, 19 R. R. 529, 531 (1959), and 
has indicated that a decision should be forthcoming in the 
‘‘not-too-distant future’? (R. 233). 
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In short, like Harbenito, this is not a proper case for a 
court to intervene in the order of administrative proceed- 
ings. Asin Harbenito, this Petitioner would have the Court 
«direct the order in which the Commission shall consider its 
cases. This we cannot do.” WJR, The Goodwill Station 
v. Federal Communications Commission, 84 App. D. c. 1, 
174 F. 2d 226, 231 (1948), rev’d on other grounds, 337 U. 8. 
265 (1949). 

Intervenor respectfully urges this Court that these facts 
cannot support an order in the nature of mandamus. 


Il. 


The Commission Properly Refused to Grant Peti- 
tioner a Waiver. 


Petitioner’s final argument is that, if the freeze rule is 
valid, it should have been waived in his case. Here he 
assumes an even heavier burden of proof, Whether a 
waiver of Commission rules should be granted is a matter 
so intimately related to Commission expertise that only in 
the most compelling circumstances should the courts inter- 
fere. In United States v. Storer Broadcasting Co., 351 U.S. 
192, 205 (1956), the Court stated: 


“As the Commission has promulgated its Rules 
after extensive administrative hearings, it is neces- 
sary for the accompanying papers to set forth rea- 
sons, sufficient if true, to justify a change or waiver 
of the Rules. We do not think Congress intended 
the Commission to waste time on applications that 
do not state a valid basis for a hearing.”’ 


But the record here is barren of any allegations sufficient 
to warrant a waiver of the freeze rule. 

Petitioner clearly has no greater right to a waiver than 
the other applicants who have requested the same or 
mutually exclusive licenses. His application conflicts with 
at least three other applications filed with the Commissioner 
before Petitioner’s. The three other applications, all for 
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daytime stations on 670 ke and all filed with the Commission 
prior to Petitioner’s, are (R. 211): 


Applicant Location Power File No. 


Los Angeles Broadcasters San Fernando, 10 kw BP—7139 
California 

Suburban Broadcasting Company. Pacific Palisades, 1 kw BP—6631 
California 

The Wave Publication, 250 w BP—6098 


Since these applications are mutually exclusive, if the 
freeze rule were waived in this instance and Petitioner’s 
application were set for a hearing, a comparative hearing 
would be required under the rule of Ashbacker Radio Co. 
v. Federal Communications Commission, 326 U. S. 327 
(1945), as Petitioner concedes (R. 219). Moreover there 
may well be other applicants who would be entitled to be 
heard in such a proceeding. The Commission stated in a 
similar situation: 


“‘As a matter of elementary fair play, it would 
only be proper, should the Commission decide that 
it will permit applications for [a frozen frequency] 
to proceed to the active processing line, that such 
be indicated by means of public notice, thereby 
giving all who are interested in [that frequency] 
equal opportunity to compete for the channel.’’ 
Northern California Broadcasting Co., 19 R. R. 
1078, 1083 (1960) ; see also Woodward Broadcasting 
Co., 19 R. R. 1363 (1960). 


If such a comparative hearing were to be ordered, it could 
not be resolved without prejudicing the issues in the clear 
channel proceeding. 

Even supposing Petitioner were to succeed in such a 
comparative hearing, it is an unrealistic answer for Peti- 
tioner to assert that he will take his license subject to what- 
ever disposition the Commission sees fit to make of the clear 
channel proceeding. If, on the one hand, the clear channel 
proceeding were to be resolved shortly and were to 
require the surrender of Petitioner’s license, the Court 
would have imposed an expensive and futile burden upon 
the Commission and the parties before it. If, on the other 
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hand, the clear channel proceeding were to last longer than 
expected, ‘‘ordinary human experience’’ tells us that the 
presence of an existing licensee on a clear channel fre- 
quency would bear on the independent judgment of the 
Commission. Community Broadcasting Co. v. Federal 
Communications Commission, 974 F. 2d 753 (D. C. Cir. 
1960). As the Community case points out, to argue that the 
presence of an existing licensee on a clear channel fre- 
quency ‘‘may weigh in the balance of an otherwise close 
question is not a challenge to the good faith or integrity 
of the triers; it is a recognition that they are mortal men.”’ 
274 F. 2d 759. 

A Commission decision to waive its rules can only be 
justified in the public interest. It is incumbent on Peti- 
tioner, therefore, to show more than his personal desire 
to have his application processed out of turn. This he has 
not done. There are three standard broadcast stations 
already located in Santa Barbara, California, and that city 
is also served by several other broadcast stations. The 
present situation can by no stretch of the imagination be 
described as an emergency requiring the requested waiver 
in the public interest. 

Instead of basing his claim on the public interest or the 
need for additional service, Petitioner bases his claim 
for a waiver on the ground that in five cited instances 
waivers were accorded. Upon analysis, however, it appears 
that all five waivers are distinguishable from Petitioner’s 
request. 

‘All five cases cited as precedents by Petitioner involved 
applications by presently existing stations to modify their 
licenses. Thus, the grant of their applications did not 
add to the number of potential obstacles to the clear 
channel proceeding. Four of these stations (KPOP, KXL, 
KJBS, WESC) were already operating on Class TA 
frequencies and sought only to increase their power; unlike 
Petitioner, none of the four was seeking a new assignment 
on a Class I-A frequency. 

Petitioner’s situation is quite different. Until the clear 
channel proceeding is decided, it is highly desirable that 
the Commission keep the frequency Petitioner seeks (670 
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ke) free from new stations and thus permit itself greater 
scope in its selection of the best allocation policy without 
having to consider the service areas of a new station. For 
example, by virtue of the fact that there are no stations 
other than WMAQ presently operating in the United 
States on the 670 ke frequency, the Commission has greater 
freedom to consider whether any new station should be 
located on that frequency, and if so where, than it would 
if it granted Petitioner’s request to authorize a new station 
on 670 ke in Santa Barbara prior to rendering its final 
decision. Since the four cited instances involved presently 
operating stations on Class I-A frequencies, the Commis- 
sion was already burdened in selecting the best allocation 
policy with them in mind. The power increases granted 
did not in these cases add materially to the Commission’s 
burden. Moreover, these four waivers cited by Petitioner 
did not require any comparative hearing since they did 
not conflict with applications by others. 

The fifth waiver (WKOK) involved an application for 
fulltime use of a Class I-B channel, while Petitioner seeks 
a waiver for a Class I-A channel. The Commission in 
1954 drew a distinction for purposes of the freeze between 
stations operating on Class I-A channels and those on I-B 
frequencies because of the ‘‘far greater involvement of the 
former channels in the clear channel proceeding.’’ Daytime 
Skywave Transmissions, 10 R. R. 1541, 1554 (1954). More- 
over the Commission does not contemplate new assignments 
on Class I-B frequencies in the clear channel proceeding. 
This difference in policy is sufficient to distinguish this 
waiver from that sought by Petitioner.* 


* Moreover, the applicant in the WKOK case obtained his waiver 
by demonstrating to the Commission that, despite the provisions of 
Section 1.351 es it then read, the very type of operation proposed in 
its application could be achieved by filing a series of successive 
applications which in turn could have been granted under the 
Commission’s rules as they were at that time, without running afoul 
of any freeze order and without the need of a waiver. When this 
unusual situation was pointed out to the Commission it granted the 
waiver because it concluded that not to do so would in all proba- 
bility Ad have resulted in needless effort and expense to all con- 
cerne 
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In short, Petitioner has been unable to find any case— 
and it appears that there is none—where a waiver of the 
freeze order was granted to authorize a new station on a 
Class I-A frequency such as Petitioner seeks. 

The Commission’s refusal to accord Petitioner a waiver 
in these circumstances is justified not only by the impending 
termination of the clear channel proceeding, but also by 
the fact that he has demonstrated no public interest in his 
favor. 


Conclusion. 


Section 1.351 of the Commission’s Rules is a valid 
exercise of Commission discretion. Any delay it has 
caused Petitioner has been in the public interest. 

Moreover, Petitioner has failed to show any facts which 
would justify a waiver of the rule in his case, and the 
Commission properly refused to grant such a waiver. 

The petition should accordingly be denied. 


Respectfully submitted, 


Lawrence J. McKay 
Evcene F. SrxorovskyY 
Cann, Gorvox, Remper & Onn 
1000 Vermont Avenue, N. W., 
Washington 5, D. C. 


Attorneys for Intervenor. 


Of Counsel: 


Tromas HE. Erviy, 
Howazp Monpirer, 
Dents G. McInzkney, 
Josera M. McLavexuin, 


October 28, 1960. 
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ereas of the est. Acmap of nigntiime grounciveve service is 
Appendix B, > 

12, The April 15, 1958 Notice stated thet there are 
on the possibilities for reducing white areas by creating ne 
coverage from new or expended standard broadcast stations, 


jattechec as 


| 

severe li:its 
groundweve 

his linitetion 


is essentially basic due to the necessary limitation on the nurber of chennels 


aveilable for standard broadcasting ond the disruptive inter 


ference which 


occurs in such grect areas when two or ucre stations trensmit during nizshttine 


hours on the sane frequency at the sare tine. 


transmitting entenns. to receive 2 signal strong enough to 


Satisfactory reception in the 
presence of interference is licited to those arecs mireohseeatess 


close to a 
fet out the 


wha — 


ambient interference on the channel. “It has‘been ascertained that the — 
“Service area to interference area ratio (area efficiency) of the generally 
shared (regional) channéls is less than one percent, despite the use of 
Sirectional antennas: to minimize interference among stations. Thus we - 
conclude that we should limit our consideration, with respect to a sharing - 
of the clear channels, to the-assignnent of new stations in specifically 
delineated geographical areas-which-could be determined upon. the basis of 
need for the new or additidnal service and. availability of an assignment 

to that: area with minimum impact on ‘the existing Service under the service 


and interference criteria of Fart’ I hereof. or 


The Further Proceeding 

13. In this part (Part ITI) of the nroceeding the Camission 
will give consideration ‘to ‘two matters, First is amendment of the Rules so 
as to provide for the assignment ‘of new Class II station on each of the: 
frequencies listed in Table I attached hereto. Each new Class II station 
on these, frequencies would be licensed ‘within a prescribed geographical —: 
area; viz., within a specified state or within one of two or more jointly 
specified states as set forth completely in Table I attached ani also. . 
shown on the map attached hereto as Figure I, The Class I stations now - 
licensed to operate exclusively in the United States on these channels, 
listed in Table I, would continue to operate with 50 kilowatts of power 
but would share operation om the channel with one newly licensed station 
located in the designated area. Each new station licensed under the 
amended rule would be required to install a directional antenna 5/, designed 
to control the direction of radiation of energy in order to provide a satis 
factory degree of protection from harmful interference to: the existing service 
in the United Stetes on these channels, In order to secure maximum coverage 
by the now station cach new ifcctse: woukd authorize operation with not less 
than 10 Kllowatts of power. : he, : 


- sly. The operations of. KFAR, Fairbanks, Alaska, on 660 kilocycles 
and of-KOB, Albuquerque, New Mexico, on 770 kilocycles are deemed to mest. 
the criteria of this notice for purposes herein, with no additional assign= 
ments on these two chamels, These are the two exceptions concerning 
channels listed in paragraph (a) of Section 3.25, to which reference is made 
in an above paragraph. ; Vetat 4 


» Office of Chief Engineer, Technical Research Division, T.R.R. 
eport 1.2.7. September ‘6, 1957: Suppression performance of directional 
antenna systems in the broadcast band, 


ae on 


15<° In°the case of each of the :23-remain channels, sane portion 
or all of the state or states selected: forthe. new Class. II assignments is 
more than 1250 miles distant from'the, existing Class. I.station on the 
channel. Under this criterion there follows, from the geographical distribu- 
tion of the existing’Class: I> stations,’ the: svitability.of a greater number of 
channel assignments inthe western states-as-compared with the central states, 
and in the central stetes as.cempared with the-eastern.statess thus other 
factors being equal, the easternmost steate.or group. of states suitable under 
the criterion 4s:indicated on Table-I. and Figure I in each instance. 
Consideration has ‘also’ been given to: .{1) the need for protection of 
foreign station coverage, in accordance with the North American Regional 
Broadcasting Agreement and the Agreement between the United States of America 
and the United Mexican States concerning Radio Broadcasting in the. Standard 
Broadcast Band; (2) ‘the-need for adjacent channel interference protection; 
(3) the selection-of & state. or states:in which the.particular channel 
could be assigned ‘anywhere within a wide area rather than.in only a few limited 
locations; (i) the avoidance of adjacent: channel asst in adjacent 
states or in adjacent groups ‘of states, to-avoid-interd ence between new 
assignments in ‘adjacent regionss and (5) the placement of.the new assignments 
in many states rather than multiple assignments in a few states. : 


_. 16. There ‘are*indicated in the maps attached as Exhibit C examples 
of thé general impact upon the present capacity of the chamels for skywave 
service resulting from "10: kilowatt directional antenna operation of new 
Class II stations-at centralized geographic locations. under Table I. These 
are included“in the Notice for illustrative purposes only, to show the 
general effect of the assignments: listed-therein, They should not be con= 
sidered to constitute a’ determination-that,.the capacity of these channels ; 
should be so delimited. A decision on those issues in.this proceeding — _ 
relating to sharing of channels, as indicated above, will not be reached prior 


to our determination upon the other issues hereine- . «- - 


17. “As stated ebove;-the Commission has. decided to afford all ine 
terested parties an opportmnity, at this stage of the proceeding, to provide 
comments and data concerning proposals that clear channel statims be 
authorized power in excess of the present maximum of SO kilowatts. While the 
Commission is not persuaded, on the basis of the present record, that the 
authorization of higher power would be in the public interest, we defer final 
decision on the proposals for higher power until we have an| opportunity to 
review the entire question in the light of updated coments and data. 


. | ew - ‘ 
18, All interested persons are invited to file, on or before 
Wovember 20, 1959, comments concerning: : Pome cy 


~ (2) the: plan ‘of ‘assigning newunlimited time~stations 
aa “to the Clear chsmnels ‘Listedon-Table I-and re- 
~flectee ah Pagaress iat tachectheretee "ag 
“el ket bedtan lan lay othe 
"@), the™ “ae; “by: ‘Chass: Ted: relies ebeuvel stations: ‘of. “ 
‘power”in ‘excess of 50 kw, “nnderany: of: the pees” e 
So ipgga@ls of record 4h’ thisoproteeting-or any other ae 
os ° proposals: ‘which’ interdsteck parties: may: desire to 256Re 
~ Soba. ‘Perties: desiring te:.dc:-so.may> incorporate. watinge at 
Ly reference her alr net een ga fo. this. canted 
Comments an ean a ths: getgtiiax sestrieiaatalnc FA “within thirty” © see: 
days from the last. day for filing séid-ortginal data,: VLOMS, OF arguientSe 
No additional coments may: be filed untess'(2)- specifically. requested by | 
the Commission, or (2)” god vause forthe, filing of.euch,additional comments’ 
. is established, The Commission will ‘consider such coments prior to taking 
final action in‘ ~hig matters The requisite sbatutory. authority. is" contained 
in Sections ‘B(4) ‘me HF of the baoeucetesteres eh .of -193h, -as ‘amended. cae 
* 19. In view of the Scemiectionntve aacore ‘of the proceeding herein 
; and ‘the desirability ‘of ‘ecncliding the. proceeding as:soon as possible’ it is 
-desired that “parties submit as much evidence as possible-in thé. exhibite - 
which they plan to submit, ° “Al2-proposals ‘and: counterpropossis made in. the 
coments should supply’ specific’ data, relied-upon:te, establish the need for, 
and the extent of .desired°new service-which wa td. be: provided: in. the parti: ° 
cular community: or” communities affected;: andthe: reaulting interference. . ‘ 
limitation. arising’ ‘therefton’ bork protege vent acne a4: the oehanh ote: 
of the ‘received. ‘signals. . 


a “20. In accordance with:the pilates of ‘Section ek of the, “2 : 
Commission's Rules and Regulations, an original and -ly copies of “all © ; 
shetenent?s —e ia a shalt: be. forntahed: the: Gonmis sion. ft 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Clear Channel Broadcasting in © 
the Standard Broadcast Band ) 


Docket No. 


FURTHER NOTICE OF PROPOSED RULE MAKING 
Introduction 


1, The essential questien before us in this proceeding is 
whether and in what manner it may be desirable to amend the rules 
governing the use of the standard broadcast frequencies designated as 
“elear channels",. 


2, In its Order of February 20, 1945, by which this proceeding 
was initiated, the Commission noted that "there are st large areas of 
the continental United States which have no radio s ce during the 
day and no primary radio service at night". Referring |to numerous ap= 
plications for the assignment of additional radio stations to the clear 
channel frequencies, and to requests’ for the authorization of higher 
power on these frequencies, the Commission designated eleven issues for 
hearing, with the announced object of determining what, if any, changes 
should be made in existing clear chamel allocations. 


: 3. It was stated that it would be desirable|to make these 
determinations prior to the forthcoming renegotiation of the North 
American Regional Broadcasting Agreenient of 19L2. That Agreement, due 
to expire March 29, 196, set out the conditions urfder| which the signa= 
tory Governnents in North America agreed to restrict their respective 
use of the standard broadcast frequencies, in the interest of minimizing 
interference among the broadcast services of the several countries. 
Effective improvement of the domestic service in this country would have 
to be achieved in the light of limitations agreed to internationally, both 
with respect to use of the frequencies in question by the United States and 
by stations in other count&tee, ; 


lh. It was not possible, however, to conclude this proceeding 
prior to the renegotiation of the NARBA Agreement. The record of this 
proceeding did, however, provide useful guidance to representatives of 
the UnitedStates Government in the negotiation of the. 
which was signed in 1950, A separate Agreement between the United States 
of America and the United Mexican States was siened in January, 1957. 
While neither the latter Agreement nor the revised NARBA have yet been 


a 


ratified by the United States Government, and have not yet formally 
entered into effect, they furnish the basis on which the signatory. 
North American Governments in practice allocate the domestic use of 
the clear’ channel and other standard broadcast frequencies, 


5- Parties to this proceeding have, in a voluminous and 
complex record, advocated numerous, diverse approaches to the basic 
problem of achieving more efficient use of the clear channels and of 
improving the deficiencies in the radio service available to the public 
on those channels. The eleven issues originally designated for hearing 
in this proceeding, while specific in some respects, were collectively 
so broad as to permit the parties to advocate any mode of revising 
clear channel. allocations ranging all the way from exclusive nighttime 
use of selected clear channels by a single station.operating at powers 
increased very substantially higher than the present maximum of 50 ky, 
to the reclassification of selected clear channels as "local channels" 
on which it would be possible to assign over a hundred and fifty sta- 
tions operating at maximm powers of 250 watts. Between these extremes 
a wide variety of proposals were admissible and were submitted. 


. 6,: The-record reflects two basically divergent views con- 

‘cerning the:measures best calculated to improve..the efficient use. of 
the clear channel frequencies. ‘Some parties urge that the chief goal 
should be to improve the capacity of the major clear channel stations 
(particularly the Class I-A stations) to provide a satisfactory signal 
to wide areas, and that this. should be achieved. by permitting those 
stations substantially increased power and by limiting (and, during the 
nighttime hours, excluding) co-channel stations. Other parties contend 
that the most desirable objective would be to.increase the numbers of 
unlimited time stations on the clear channels and to reduce the degree 
of protection now afforded to the clear channel stations throughout 
wide service areas, j : : 


- .% Since the record of this proceeding wes closed, numerous 
changes have occurred in the radio broadcasting industry. It was dur- 
ing the intervening period that television. acquired importance as a 
“new, separate nationwide broadcast service, The advent of television 
has had a marked impact on radio broadcasting. The nature, source, 
scheduling and methods of financing of radio programs have undergone 
appreciable change, There has been a discernable shift in the degree 
of reliance, by both stations and audiences,.on nationwide radio net- 
work programs, Radio listening habits have altered substantially, 
both in the total daily hours of listening per family, and in the inci- 
dence of the peak 


=35 


radio listening hours, Progressively larger proportions of radio broad= 
cast. revenues have been drawn from regional and local advertisers than 
formerly, when national] advertisers furnished:the major portion of such 
revenues, Spot advertising has risen markedly while eer ene of 
national network programs has correspondingly declined,: 


8.. The same period has also witnessed the definitive establishment 
of the Fi radio service. Moreover, during the thirteen years which. have 
elapsed since this proceeding began, the total number of standard broad- 
cast stations increased from 900 to 3300 Large numbers of smaller com- 
munities, formerly dependent on. radio stations located in other, more 
or less distant cities, now have local outlets, 


9. In these circumstances, although the Commission desires to 
resolve the issues of this proceeding with the least possible delay, we 
have concluded that it would-be inappropriate, and inconsistent with sound 
and fair procedure, to attempt to arrive at final conclusions solely on 
the basis of the Sesenee eer pee US. 


‘lo. At the same tine, - ‘it would cause needless additional delay 
merely to reopen the record on the same. broad issues as were originally 
designated. The updating and supplementing of some of the data contained 
in exhibits originally introduced into this record will be useful. We 
think it desirable, however, in providing an epportunity for this to be 
done, to indicate those areas in which we. believe it would be useful to 
concentrate attention at this stage of the proceeding, in the interests 
of as sound and expeditious resolution of the problem as jis possible. 

We do so herein, , ee 
| 


The Basic Allocations Problem | 


11- Pursuant to long-standing domestic radio allocations rules 
and international agreements for the North American Region, all United 
States standard broadcast stations are assigned to the one hundred and 
seven 10-ke channels designated for this purpose in the frequency range 
535~1605 kes. Over three thousand standard broadcast stations are 
currently operating on these one hundred and seven channels and their 
number constantly increases as new assignments are approved. 


12, The rules governing the assignment of standard broadcast 
stations to specific frequencies seek to achief, as roel as possible, 
all three of the basic objectives ofs . 


(a) Providing some service of satisfactory signal 
. strength to all areas in the country; 


Providing as many prog’ am choices to as 
meny listeners as possible, and 


Providing service of local origin to as 
many communities as possible, 


The effective implementation of these three objectives involves, however, 
‘inescapable: conflict, This conflict arises from the fact that standard 
broadcast signals extend far beyond the range within which the signal has 
sufficient field strength to render a usable service. It. follows that - 

the maximum. area coverage is obtainable by a. single station or a restricted 
number of high power stations on a given channel. Conversely, the assigne 
ment of large numbers of local outlets on any channel can be achieved at 
‘the cost of restricting the coechannel station coverage to the small inter- 
ference-free service area resulting from mutual skywave interference. 

Thus, on any given channel; ‘allocation techniques designed for the maximum 
oe of Objective (a) derogate from the achievement’ of Objective 
and vice versa. There are similar conflicts affecting the maximun 

implementation of Objective (b). 


i : Owing to marked differences in the daytime and ‘nighttime 
SECS hs of redio| signals in the standard broadcast band these con= 
' flicts are much more evident during the nighttime hours than during the’ 
daytime, Skywave propagation, effective chiefly during the hours between 
sunset and sunrise (although present to a lesser degree during a pre-sunset 
build-up and a post sunrise period of waning intensity), transmits signals 
much farther than the steadier, but. shorter-range groundwave signals which 
are.present both day and night, The field intensity of skywave signals is, 
however, subject to wide fluctuations, : from minute to: minute, hour to hour, 
night to-night, season to season, and .even year to year (depending on the 
phase of the sunspot; cycle).. Thus, skywave, .or secondary service, is .- 
defined in terms of statistical norms or per centages of the time during. 
which the field intensity achieves specified levels. Half the land areas 
of the United States lie beyond the range of interferencerfree groundwave 
signals and are, accordingly is ose on this srvere or secondary stand= 
ard broadcast service, 


1h. As in the case of Se or Coe, but to. a markedly 
greater degree, the interference potential of skywave signals extends very 
much farther than the range of serviceable signals. It follows that. the: 
protection of secondary service areas at night requires much.more stringent 
limitations on the assignment of coechannel stations then does’ the beds 
protection of groundwave service, 


15. The impossibility of simultaneously implementing all Gises 
of the above stated allocation objectives.on any individual channel led 
to the classification of individual channels. into separate groups, with 
different rules for the assignment of stations, depending upon the purpose 
for which each class of channel was established. The three basic classi~ 
fications are clear channels, which are the subject of this proceeding; 
regional channels, on which stations are assigned under conditions permit- 
ting service to large metropolitan areas and immediately adjacent areas; 
and local channels for the assignment of the maximum possible number of 
stations serving as local outlets for numerous smaller communities. 


a 
16.. Skywave or secondary service free from objec 
ference is provided 
and this service is made possible only by rigid restricti 
of statis which may. be assigned to the clear channels at 
limitations on the radiations of the secondary stations as 
channels, 
sive use at night of a single Class I-A. station, 
23 clear channels nore than one (but, in practice, gener 
two) Class I-B dominant stations are assigned under conditi 
mutual protection: through the use of directional ‘antennas, 


S. 


- 17,. The-assignment of secondary or Class II stat 
on all the. clear channels, but unlimited time Class IT ‘stat 
present assignable only on clear channels occupied by-Class 


18, The existing restrictions on the assignment 
operation.of Class II stations were established with a view 
the capacity of the clear channel stations to render the wi 
for which they were created, and on which more than half of 
of the United States is dependent, since it lies beyond the 


groundwave or primary service provided by any of the existing 


19, One of the principal purposes of this proce 


and Class II clear channel stations can provide-the most ef 
the clear channels, 
of the present rules lies between increasing the capacity o 


stations to-render the wide area service and increasing the 


stations permitted on the clear channels, 


only by Class I stations assigned to th 
ons on the number 
might, and by 


tionable inter= 
e clear channels; 


igned to those 


Twenty-four of the clear channels are reserved for the exclue 
On most of the remaining 


not more than 
ons requiring 


fons is permitted 
flons are at 

I-B stations, 

| 
and mode of 

to insuring 
Ge-area service 
the land area 
range of the 
etations. 
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eding is to determine 
the conditions under which the assignment and operating conditions of both Class 


ficient use of 


The essential conflict in the proposals for revision 


£ the Class I 
number of 


20. Both objectives have merit. But owing to the unalterable 


facts of radio transmission in the standard broadcast band, 
implementation of either can be achieved only at the cost o: 
from the other. Our difficult task is to find the balance 
to serve the public interest. 


| the fullest 


derogating 
est calculated 


—b— 


. Chronology of this Proceeding 


21. By Order dated February 20, 1945 the Commission designated 
for hearing ths emesis eleven issuess 


> @) 


What recommendation ecaternhen the matters covered by 
. this order. the Commission should make to the Department 


'- of State for changes in provisions of the North 


American Regional Broadcasting Agreemert. 


Whether the number of: clear channels should be ine 
creased. or decreased and what frequencies in the / 
standard broadcast: band shall be desé&gnated as 
I-A channels and as I-B channels. 


gi ninimum power and what maximum power. should 
be required or authorized for operation on clear 
channels, 


mhakher ani to shat ary the oe of 


. power for clear channel stations in excess of 


50,000 watts #outd unfavorably affect the economic 
ability of other sharia to tala am the — 
interest. 


" Whether the rae eicinanhital distribution of . 


clear channel stations and the areas they servé.. - 
represent an optimum distribution of radio service 
on whether the fair, efficient, and equitable dise 


- tribution of radio service among the several 


states and communities specified in Section 307(b) 
of the Communications. Act requires a ici abies 
redistribution at this: time, 


Whether it is economically Sensible 40 relocate 
clear channel stations so as to serve those areas 
which do not presently receive service. 


What new rules or regulations, if any, should be 
promulgated to govern the power or hours of 
operation of Class II stations operating on clear 
channels, 


What changes the Commission should order with 
respect to geographical location, frequency, 
authorized power or hours of operation of any 
presently licensed clear channel station. 


LTE as ae 


(9) Whether ae ‘to what extent: the. elean! aparek 
stations render a program service’ particularly 
suited to the needs of listeners: in. dashed areas, 


(10). The eibent to whieh the service areas of clear 
channel stations overlap and the extent to which 
this involves a duplication of program service, 


(11) What recommendation, if any, the Commission 
should make to the Congress for the enactment 
of additional. Legislation on the matters 

33 covered by this Order. 


22. In Maveh: and April, 19is5, four Government~Indpstry 
Committees were established to: 


1. Determine what constitutes a satisfactory signal. 


2. Determine what constitutes objectionable interference. 


3. Determine the distances: over which signals of various 
field intensities are transmitted. 


lh. Coordinate the conduct of listener surveys. 
. | 
23, Evidentiary hearings were conducted during) O days 

between January 14,1946, and October 31, 19:7. 


.. 2h On February 5, 1946, the Commission announced the adoption 
of the policy of dismissing applications for station assignments or modi~ 
fications of: station assignments which were not permissible under the 
‘existing rules in that they either sought additional ited-time 
‘assignments on channels reserved for the exclusive night, use of a single 

‘s Class I-A. station, or sought authorization to transmit in excess of the 
established 50-kw power limitation. 


: | 
25. In June, 19h6, the Commission announced the adoption of a 
policy limiting the processirg of applications for Class/ II stations on 
channels occupied by Class I-A stations to daytime stations located within 
750.miles.of the dominant Class I-A station. .This was intended to avoid 
. new assignments in areas sufficiently removed from the existing Class I-A 
station that it would be possible to assign new unlimited-time stations 
‘in .such. areas, in. the event it were decided subsequently] to do so. 
Oa OE 5 


8. 


26, In May, 1947, the Commission isitiated a separate 
proceeding (Docket No. 8333) to determine whether and the extent to 
which limitations should be imposed on the daytime (i.e., pre=sunstt 
and preesunrise) skywave radiations toward Class I-A and I-B clear 
chamel stations, At the same time the Commission announced that it 
would, pending a decision in that proceeding, withhold action on all 
applications proposing new or increased daytime-only facilities in the 
- United States clear channels. 


27. On January 19, 20, and 21, 1948, oral argument was held 
on the then consolidated clear channel and daytime: ekywave proceedings. 1/ 


28. In December, 1950, the freeze on the processing of spe- 
cified types of applications for Class II facilities on the U.S. clear 
chamels was revised and codified as a footnote to Section 1.371 of the 
rules, As further revised (in August and October, 1953, and April, 1956) 
the current policy on deferral of action on applications for new and 
increased Class|II facilities on the clear chamels is found in Section 
1.351 of. the present rules, In general, it covers applications for new 
daytime or limited time assignments on the clear channel frequencies 
and applications proposing unlimited: time Class II assignments which 
would operate differently during the daytime and nighttime hours on 
the clear channel frequencies. : ‘ 


Recent Pleadings 


2Q On November 16, 1956, the Clear Channel Broadcasting 
Service filed-a petition to reopen.the record in the Clear Channel 
proceeding (Docket No. 67h1), to consolidate it with the daytime skywave 
proceeding (Docket No, 8333) and to afford opportunity for the submiesion 
of additional evidence, bringing certain exhibits up to date, either in 
the form of wkktten comments or through further evidentiary hearings. 
In a response to the foregoing CCBS petition, the Daytime Broadcasters! 
Association on December 20, 1956, requested dismissal of the clear 
channel proceeding, removal of the freeze on the clear channels and 
institution of rule making on the Association's earlier petition, as 
amended and revised on December. 8, 1955, requesting that daytime 
stations be authorized to operate from 5 a.m. or sunrise, whichever is 
earlier, to 7 pam. or sunset, whichever is later. DBA requested that, 
in the alternative, if the Commission should grant the CCBS petition 
to reopen the clear-channel record, the freeze on new assignments to 
the clear channels in any event be lifted and mle making be initiated 
on its proposal for extended hours of. operation of daytime stations, 
In a reply to the foregoing DBA pleading, which was filed December 27, 
1956, CCBS opposed DBA‘s requests. On December 28, 1956, Albuquerque 
Broadcasting Co., the licensee of Station KOB, filed a petition request- 
ing that irrespoective of whether the Commission decided to grant or 
deny the CCBS petition of November 16, 1956, to reopen the record in the 
Clear Channel proceeding, the Commission in any case, on the basis of the 
Clear Channel record, select and designate a channel for a permanent 
assignment for KOB. 


g/Pocket 8333 had been consolidated with Docket 6741 in December, 197. 
e two proceedings were again severed in 1953. 


dat 


30. In its Notice of Broncaed Rule Making pea 
September “17, °1957, in’ Docket No. 1227), the Commission. 


ted 
anted the 


os foregoing request of DBA ‘that rule making ‘be instituted on the proposal 
“ that daytime broadcast ‘stations be authorized longer hours of operation. 


In the same document DBAts requests for dismissal of the 


instant clear 


channel proceeding and immediate removal of the freeze on ‘the processing 
of specified types of applications for Class IT assignments on clear 


channel frequencies was denied.’ The reasons for those 

out at length in the above referenced Notice of Proposed | 

and need not be repeated here. The above cited petitions 

Albuquerque Broadcasting Co. are dealt with. sp bua dace 

-” The Record Loe 

31. 

over 6,000 pages of testimony, over 00 exhibits ranging, 

several hundred pages in length, numerous. written a 
pages of oral argument. : i 


"32. 


The entire record of the Clear’ Channel proceeding 


race are set 2 


ule Making 
of CCBS and 


from one to 
and over 500 


“The witnesses include, in addition to the lire of the . 


FCC engineering staff who testified and placed exhibits in the record: 


representatives of the radio networks, the Clear Channel 
Service, representing the indepéndent (i.e., non-network’ 
stations, a number of other. standard broadcast stations, 


Broadcasting 
owned) Class I 
the Regional 


Broadcasters Committee, and’ numbers of educational oa educa 


tional institutions, and farm’ organizations. ' 


33. Because this Notice does not embody final 
rather js intended to afford interested parties an opport 
up-to-date data and comments in support of or in oppositi 
cation plan set out herein below, little useful purpose w 
this stage by am exhaustive, detailed discussion of the 


decisions, but 
unity to submit 
ion to the reallo~ 
ould be served at 
pld record. 


Some of it, owing to the elapse of ten years and the substantial changes 


in the interim, has little present value. 
year old listener surveys conducted under Government 
and the out-of-date information on network program a’ 
areas, Interim changes in radio listening habits and net 
and the diminishing differences bétween network and loc 
radio programming have stripped those portions of the rec 
usefulness, 


3h. 
in Exhibit 109) for calculating the incidence of 


In this category 
and cee auspices, 


are the ten 


ilities in various 
work affiliations, 
originated 

ord of their 


On the other hand the new engineering standards (introduced 
oundwav: 


e and skywave ser- 


vices of six different grades, (Types A through F), 
or » the most comprehensive and realistic tools y 
evaluation of standard broadcast service, Additionally, w 

supplementary information that the mpps depicting the n 


remain as they were 


devised for 
ie know from 
ers of such ser- 


vices available in various parts of the country are still representative 
of oveall conditions and need only some updating to reflect the additional, 


chiefly small, groundwave service areas added in the int 
assigned stations. 


im by newly 
i 
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35... The. staatds referred to in the preceding paragraph were 
R formulated early in’ the: proceeding by three Governnent~Industry Comitttees, 
and were used in preparing. numerous exhibits depicting the extent of availe 
able groundwave and skywave services. These standards take into account 
several factors, such as atmospheric noise, which are not reflected in the 
rales. under which the field intensities of a station's signals are calcu- 
lated for purposes of making ‘station assignments. The refinements. embod ed 
in Types A, B, and C groundwavé service and in Types D, E, and F Skywave 
service provide useful bases for assessing the etent. of the improvemerits 
possible under ‘various proposed clear channel reallocations, It must be 
borne in mind, however, that the calculation of station coverage and of 
the numbers of services availablé.depends on the choice of a standard for 
measuring: service and. that radio service can be calculated only in terms 
of statistical norms) and probabilities,” This is-especially.true of skywave 
service which is “subject” to. wide, irregular fluctuations. | No single, method 
of calculating Service can cofivay all the facts. -The more stringent. the 
standard, the smaller the indicated coverage of.individual stations and the 
fewer the indicated number of services in any particular area. Conversely, 
depictions of. service bya lpwer standard Hae show wider. eae eee 
and more services. in given ale aS. Beta 3 


| 36, Maps ‘depicting availabie: eavioss ‘hanes on 1 the refined 
standards introduced ’ ‘in this’ record, ‘especially in terms of the middle 
grade of io ole service “(Type B) andthe middle grade of skywave 


service (Type E), have provided useful showings of existing services. 
son neanome: sacoaser later these spowanes 2 remain sevens ely, valid today. 
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- from the original bour 
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Tentative Conclusions 


; .37..We have already referred, in the introducto r 8 

of this Notice, to the. inadequacies of the greseat record x eee 
Supporting final conclusions, largely because of major es which have 
occurred in radio broadcasting since the record was closed years agoe 

‘We also pointed out, however, that our effort to conclude this proceeding 
at the earliest possible date will be facilitated if note is taken, at 
this stage, of the tentative conclusions indicated by the present record, 
and if the parties will direct their further comments primarily to those 
areas of action which appear to offer the best prospects for practicable 
improvement of the service rendered to the public on clear channel fre- 
quencies. In determining which kinds of clear channel reallocations 
could be pursued most fruitfully at this stage, it is appropriate to note 
such tentative conclusions as may be drawn. from the present) record, taking 
into account generally known facts concerning subsequent changes in the 
radio broadcasting industry.- ; 


White areas _ 


38. This term refers to areas without groundwave, or primary - 
service. When the present record was compiled, an aggregate of about 
half of the land area of continental United States, with a population of 
about 24 million people, had no nighttime primary service. The increment, 
meanwhile, of nearly 2,000 additional standard broadcast stations, appears 
to have reduced the nighttime white areas only to a minor extent. 


39.° Neither new daytime stations, nor new unlimited time sta- 
tions whose primary service areas were already receiving groundwave ; 
service from other stations, have reduced the nighttime white areas. On 
the other hand, stations newly assigned to commnities previously lacking ~ 
@roundwave service have reduced white areas to the extent of their primary 
coverage. Generally, however, their coverage is restricted by several 
factors such as the use of low power, assignment to a high frequency, 
interference, or combinations of the foregoing, Since the [population - 
density within the primary service areas of the foregoing new stations is 
typically greater than in the remaining white areas beyond their: range, 
it appears probable that in the interim there has been a proportionately 
greater reduction in white area population, than in the numbers of square 
miles af white area. according to one estimate the present white area 
population has been reduced from abouts2h, million to about /20 million. 
The geographical extent of the white areas appears, =however, to remain 
lose to half the land area of the United States -- approximately what it 
was when the record of this proceeding was compiled. 


Available Skywa’ ave Service in White areas 


40. Exhibits. showing ‘the ‘numbers of available skywave service 
vary substantially, depending upon whether they are based on the methods 
and standards for engineering calculations set out in the present rules, 
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or whether the basis is taken to be Type D, E, or F -~ the three grades 

of the skywave service defined in Exhibit 109. It is Well known that even 
in areas where there is no skywave service of a given standard, skywave 
service will be present by another standard. The inherent variability of 
skywave service is such, moreover, that during some periods skywave service 
in areas in which the maps indicate. lack it, is superior to what is 
available in parts of the areas which the maps «indicate are provided with 
an acceptable standard of skywave service. In ‘fact, there is no part of _ 
the United States which is totally devoid of one or more skywave services. 
The point we make here is that no method of depicting service can convey 
the full facts, and that we must be mindful of the fact that a determina-. 
tion of the extent of available service depends on the standards and 
criteria used in defining service, 


Improvement of Service in White Areas 


41. For the reasons briefly discussed in paragraph 39 , there 
appear to be severe limits on the possibilities for reducing white areas 
by creating new groundwave coverage from new or expanded standard broad- _ 
cast stations and it, follows that improvement of ‘service throughout most 
of the existing white areas must be provided, if at all, by new or in- 
proved skywave service. wa 


42. It is clear, moreover, that improvements in’ standard broad- 
cast service to white areas mist be sought from existing or newly assigned 
stations within the present standard broadcast band. To the extent that 
improvement must come from additional or augmented skywave signals, it 
must be provided by stations assigned to the present ‘clear channels. ‘ For 
reasons which have already been discussed, there is no possibility for 
obtaining skywave service fron stations assigned to regional and local 
Channels. Nor is there any realistic prospect for increasing the number 
of clear channels by iitilizing frequencies outside the existing standard > 
broadcast band. This is precluded by both domestic and international use 
of other frequencies which might be technically suitable for this purpose. 


fhe Impracticability of "Relocation of Clear Channel Stations on 4 
Significant Scale. x Sey 


43. By "relocation" is meant the elimination of the present 
assignment of the clear channel station and the shifting of its location — 
to some other city. "Relocation should not be. confused with "duplica-_— : 
tion which is used hereinafter to describe the authorization of addi-""’ 
tional station assignments on a clear channel. Some’ parties have. urged 
that Class I-A clear channel stations assigned to places like New York 
and Chicago, where there is a relative abundance of primary service, be 
relocated in smaller cities situated nearer to the white areas. These 
Proposals do not, howeveM, take adequate account of the need for high 
powered stations in the er. metropolitan areas with their relatively 
high man-made noise levelg; and dn general;‘the record fails to provide 
persuasive eviden¢ge that the service gains obtainable by relocating the 
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present Class, I-a station assignments coyld justify. the: distocations: and:. 
_ losses of service wrovades by Class I-A ‘stations. 


Higher Power |News 
|. 


bh an increase of power from 50kw to “750k would' have: the 

effect of nearly quadrupling the field intensity of the transmitted signal 
at any reception point. An increase to 500kw would slightly more than ~ 

. triple the field intensity of the transmitted signals. The range of. 
usable ‘skywave signals would be considerably increased. Such increases . 
are subject to considerable variation depending on the frequency employed, 
latitude and other factors; but the basic order of increase is indicated 
by the fact that at 500kw the .5 mv/m 50% skywave contour would in many 
cases be located over 1,000 miles from the transmitter instead of about 
700 miles, as -in the case of a. 50kw transmitter. At 750kw the .5: mv/m 
skywave contour would in many cases be ‘located over 1, 100 miles from the 
VERE OY 


45. The improvement in ipnoucmears or primary service is more’ 
wariable, depending on the frequency employed, soil conductivity and 
other factors. The essential range of improvement is indicated by the 
fact that, while at 50kw, a station operating on a middling frequency in 
an area of middling ground conductivity will place a .5 mv/m groundwave 
Signal about 130 miles from the transmitter during most of! the daytime 
hours, the same station at 500kw would place a signal of the same: field 
intensity 190 miles from the transmitter; and at 750kw, a about 205 miles 
from the transmitter. 


. °46 At night, owing to the fact that the field intensity of - 
both the skywave and groundwave signals would be increased by the same 
factor, there would be no change in the location of the fading zone where 

the station's skywave and groundwave approach equivalent field intensity, 
wd | with resultant interference which limits the range of interference-free 
| groundwave service. as a result the range of usable groundwave service 
would not be increased at night beyond the present range at 50kw unless 
changes in antenna characteristics are also made. The field intensity of 
the groundwave signals would, however, be increased three or four times, 
as the case may be, within the established primary service! area. More- 
over, the field intensity of skywave signals would similarly be increased 
within the present skywave service areas, in addition to the extended 
range of those skywave service areas. 


ZADY AVA! ARI & 


ie 


Duplication of Unlimited Time Assignments on the Clear Channels, 


' Uf. On the clear channels occupied by Class I-B stations the dupli- 
cation of unlimited| time assignments is already possible under the present 
rules, Typically, two Class I-E co-channel stations are assigned to 
individual Class I-B channels. These stations are reguired to direction- 
alize their operation in such fashion as.to protect the groundwave and 
skywave service rendered by the other coechannel I-B station. In addi- 
tion, unlinited time Class II stations.are assignable to Class I-B channels 
subject to established rules for mitual protection and for protection of 
the dominant Class I-B stations on the channel. It appears, accordingly, 
that the status quo should be maintained in the rules governing the assign- 
ment ‘of unlimited ‘time stations ‘to Class I-B channels, par aee 


U8." As already discussed, Class I-A clear channel stations are cur- 
rently given the exclusive use of their channels during the nighttime 
hours. It is therefore on the Class I-A chameéls that the maximum oppor- 
tunities are available for thé assignment of new, co-channel unlimited 
time stations, depending on a judgment as to the extent to which such 
action would be desirable in the light of the service gains and service 


losses involved.” ~ 


“ h9e There-is substantial ‘support, in any event, for @ conclusion 
that the-exclusive nighttime use of a channel by a single station limited 
to 50 kw is less justifiable now than formerly, when clear channels. ‘rere 
first allocated in this way. Since that time techniques have been estab- 
lished and highly developed for directional trangmission of signals, with 
a high degree of suppression now possible to protect the service areas of 
co~channel stations, In addition, heterodyne interference, resulting from 
uncontrolled deviations from the assigned. frequency, has been substan- ~~ 
tially eliminated, Thus it is now possible, particularly in the case of 
Class I-A: stations located inor near the northeast portion of the country, 
to assign additional co-channel, unlimited time stations to provide needed 
service at distant locations, while preserving the capacity of the present 
station'to provide a usable signal over wide primary and secondary service 
areas. In‘these circumstances there is serious question whether the most 
efficient use of theClass I-A clear channels can be achieved under the 
long-standing rules which, on the one hand, preclude power above 50 ky, 
and:on the other hand bar co-channel unlimited time assignments in distant 
areas the present station cannot effectively serve, and where a new sta- 
tion could be operated so as to afford reasonable protection to the areas 
the present station can effectively serve at 50 kw. 


Additional Unlimited Time Assignments on the present Class I-A Clear Channels 


50. On this record three modes of adding unlimited time assignments 
on Class I-A channels were discussed: 


apes 


(a) Retention of the present Class I-A station 
essignment , and the co-channel assignment, 
elsewhere, of an additional Class I station, 
each directionalized to protect the other,. 


(b) The assignment of a single Class I station in 
anew city, and reduction of the present station 
to Class II status, thereby substantially eliminat- 
ing its dcywave service ami obliging it to protect 
the new Class I station. ignite 


(c) Preservation of the present station as a lens I 
assignment, and the co-channel assignment off un- 
limited time Class II stations required to protect 
the present station, 


For reasons similar to those discussed in Paragraph 43 we Have concluded 
that it would be undesirable and impractical to implement Pa ppciabantiaech 
(b) above,’ Alternatives (a) and (c) would permit continu skywave serv- 


ice by existing Class I-A stations, while opening up opportunities for 
additional unlimited time co-channel assignments, Therefore, Alterna-. 
tives (a) and (b), in our opinion, merit consideration for at least some 
of the Class I-A channels, on the basis described hereinafter, 


The Higher Power versus Duplication Conflict. 


52.Some of the parties treated the techniques of higher power and 
of duplication of unlimited time assignments on the Class I-A channels 

as approaches which were so contradictory that they. are mutually exclu- 
sive, We are unable to reach such a conclusion, First, there is little 
reason why the implementation of one of these techniques on selected Class 
I-A clear channels should necessarily exclude implementation of the other 
technique on other Class I-A channels. There is, moreover,| no inherent 
reason why, if the circumstances were found to be appropriate, higher. power 
could not be permitted to more than one Class I station on @ given channel, 
provided the transmitters were suitably directionalized to protect each 
other's service area, ie 


52. A study.of the circumstances ‘cf each of the individual Cless I-A 
channels discloses, moreover, that in some cases, maximum net gains could 
be achieved through duplication, while in other cases, the maximum net 
service gains could be achieved through the use of higher power. 


53 Thus, on a purely engineering basis, the optimum improvement 
of service is achievable by a judicious combination of a power and 
duplication of the Class I-A clear channels, Higher power is best suited 
for use on channels where it would produce the maximum gains in ground- 
wave and skywave service in areas where these services are how most 
deficient, and where the use of higher power would not cause excessive 
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interference to other U. S. or foreign stationg. On the other hand, the 
use of higher power by certain other clear channel stations would con- 
stitute wasteful use of limited spectrum space in that the service geins 
would be achieved principally in areas which are already well served, at 
the cost of reducing the numbers of edditional services which might 
otherwise be established on the channel, 


‘ s. Bhe ‘If allocations. questions ‘could be 

decided ee on the pists ¢ of f engineering calculations of deficiencies 
of the present clear channel service and of the service gains which might 
be achieved, we think the present record would support the authorization 
of higher power for half of the 24 Cless I-A stations and duplication of 
unlimited time assignments on the remaining 12 Class I-A channels. Higher 
power, so employed, would make it. possible to provide a minimum of four 
Type E skywave services throughout the United States (except small areas 
in northwest Washington and southeast Florida, which have groundwave serv- 
ice), This would substantially improve present skywave services through- 
out most of the present white areas, extend daytime primary services into 
some areas. now lacking it, and generally improve the signal-to~interference 
ratio throughout the present primary and‘ secondary service areas’ of the - 
12 stations operating at 750 kw, The channels and modes of directional 
operation most suitable to higher power appear to be the. following: 


Frequene ss Directional Operation. . Location 
640 ke nr Topher) major lobe to NNE Los Angeles, California 


650 ke (DA-N) major lobe to SE ' Nashville, Tennessee 
700 ke (DA-1) major lobe to S Cincinnati, Ohio 
750 ke. (DA-N) major lobe to S Atlanta, Georgia 
760 ke _.° (DA-1) major lobe to W Detroit, Michigan ° 
820 ke _,.(DA-N) major lobe to W Dallas/it. Worth, Texas 
830 ke (DA-N) major lobe to W . Minneapolis, Minnesota 
840 ke (DA-N) . major lobe to SE Louisville, Kentucky 
870 ke - ({DA-1) major lobe toN . - New Orleans, Louisiana’ 
1040 ke . . (DA-1) major lobe to W Des Moines, Iowa 
1160 ke ; : . Omidirectional Sedt Lake City, Utah 
1200 ke : , (DA-N) Baier lobe to HW San saeanto; Texas 


55. An analysis of the circumstances affecting the remaining 12 
Class I-A clear channel stations indicates that, on balance, it would be 
preferable. to. maintain the present 50 kw haximum power and to assign addi- 
tional unlimited time stations on the lines of the following plan: 


(a) On the following five frequencies, assign a new 
Class I station in the designated state, and require 
both the new and existing Class I station to direc+ 
tionalize their operations so as to afford each other 
mutual protection: 


a ee 


Class I oe “" Class I 


Frequency : -Present Assignment... ~ "New Assignment 
660 ke . 7 ot New York 0: ie teh Montana 
770 ke aC x New York .- naar (Undetermined) * 
880. ke. '* i... New York ~ a8 : Wyoming 

_ 1100: ke: Cleveland Arizona 

* :2180 ke Rochéster : Idaho 


xSee paragraphs 71 to 13 


(b) On the following seven frequencies, retain the 
present maximum 50 kw power and assign unlimited time 
Class II stations: in underserved areas: 


Class I 


Frequen Present Assignment 


670 ke Chicago, Illinois 
- 720 ke Chicago, Illinois 
780 ke ree Chicago, Dlinois 
890 ke Chicago, Illinois 
1020 ke , Pittsburgh, Pennsylvania 
1120 ke St. Louis, Missouri | 
1210 ke Philadelphia, Pennsylvania 


56. Anumber of basic factors determined the selection of the 12 
channels designated above for duplicated unlimited time co-channel assign- 
ments, The Class I-A stations concerned are located chiefly at or close to the 
northern end eastern boundaries of the country, “This circumstance affords 
the maximum opportunities for the assignment of additional ulimited time 
co-channel stations in the western part of ‘the coumtry where deficiencies 
in present service and the corresponding need for improvement are the 
greatest. In the areas. where directionalization would eliminate primary 
or skywave service now rendered by the Class -L-A station, |there are gener- 
ally abundant services of good quality from numerous other stations, Thus, 
the service gains to the needful areas of the West would not be achieved 
at the cost of destroying badly needed services -in the areas the present 
stations would cease to serve owing to-directionalization, In those cases 
where civectionalization of the present Class I-A station |would be re- 
quired, it would improve service in the direction of the major lobes of 
the directional patterns, Higher power on the twelve channels listed above 
would generally produce appreciably less service gains in jneedful areas, 
and would create more severe problems of interference to both domestic 
and foreign stations than would higher power on the twelve channels listed 
in paragraph 5h. - 
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87. Having thus selected twelve channels, listed in paragraph 
55, on which additional unlimited time stations could usefully be 
authorized, the question remains whether the new stations should be 
assigned as Class I or Class II stations. New skywave services on these 
channels could be obtained only by assigning new Class I co-channel 
stations protected by directionalizing the present Class I station. New ) 
co=chamnel Class II stations required to protect the present Class I 
station could provide a new primary 6r groundwave service, but no skywave 
service, While this argues for new Class I assignments on as many as 


possible of the twelve channels listed in paragraph 55, certain offsetting ; 
considerations must be taken into account, such as resultant losses of 

service which would be caused by directionalizing the existing Class I ‘ 
station, 


- 58, In formulating the proposals outlined for the twelve channels 
covered in paragraph 55, under which five of the existing Class I-A 
stations would be required to directionalize, while seven would continue 
to operate as at present, we have taken into account the following factors’ 


(a) Possible gains in skywave and primary service in 
needful areas in the west. 


(b) Resultant losses of service caused by directionalizing 
existing Class I-4 stations. | 


(c) The extent of other services available in areas lost to 
existing stations through directionalization. 


(a) Service gains obtainable through directionalization of 
the existing stations, : 


(e) Resultant interferences to existing U. S. co-channel 
‘and adjacent channel stations. hs 


(£) Requisite protection to foreign stations. | Rik 


The varying circumstances of each of the twelve channels. listed in para- 

_ graph 55 are such that in no case do all of the individual. factors set. 
out above point conclusively to Class I or Class IT status for. the new 
coechannel stations, Prolonged study of all these channels has, however, 
Led us to the conclusion that, on balance, the reallocations outlined in 
paragraph 55 and discussed in more detail hereinbelow, represent optimun 
4uprovement obtainable through the assignment of additional co-channel 
and adjacent channel unlimited time stations on the twelve channels 
selected for duplication at this stage. Parties to this proceeding will 
have the opportunity to comment in support of or in opposition to the 
specific reallocations proposed, and to suggest such revisions as may . e 
appear desirable, ee 
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59. In the case of the seven channels listed in paragraph 55 (b), 
the balance of all the relevant considerations points, in our 
opinion, to retention of the present.mode of operation of.-the existing 
Class I-A stations, They would receive protection by newly assigned 
co-channel.Class. II unlimited time stations equivalent.to what’ is now: 
afforded Class I-B clear channel stations, . Thie would insure’ continued 
service throughout the wide areas where these stations. render, a usable 
signal.. Such: service as. these stations may now render in areas beyond 
the’ contours which would be protected under: this plan-is generally not 
of good. quality. Moreover, the peripheral areas involved generally 
receive adequate to abundant..service.from other stations,. It seems to 
us justified to sacrifice.this peripheral service, if the new stations: . 
can be assigned.so as,to: provide primary service where there is now’ none, 


60. .In assigning Class Il. unlimited time stations to these 
channels, it will be important to bear in mind-that they! are being made. 
available for new stations in areas which have no prim service. For 
this reason we do not:propose to.make the new-Class tt chat cnnarts in 
cities. or areas now receiving numerous services, but would ‘keep then 
available for new stations located: where ‘they could place a first 
primary service in white areas, . == - | 


™M Broadiiasting ; ¥ es ns ere | 


60 (a) At an early stage of the proceeding preliminary evidence 
was received on a proposal by CBS for complete nationwide network coverage 
through the, combined use of FM and ‘standard broadcast stations. Subse- 
quently however, under a ruling adopted in October, ‘19h7, evidence relating 
to FM broadcasting was excluded on the ground that the scope’ of the present 
proceeding was confined to standard broadcésting. In reaching the tenta= 
tive conclusions stated herein on the basis of the record before us, we are 
not umindful of the fact that - -FM radio is making contributions of 
mounting significance to the nation's aural broadcast service, ‘and we would 
not wish, by any decisions taken in the instant proceeding, to ‘place any 
undue obstacles in the way of continued development and evolution of the 
Fil service. We believe none are involved in the action here proposed, It 
is confined to the Class I-A cleer channels which would continue to be 
needed for wide area service under any foreseeable developments: affecting 
the wider utilization of FM radio. i aS ae Sg 


Appropriate Further Steps at this Stage of the Proceeding 


; 61. As discussed earlier, we believe that progress ‘in reaching 
final decision in this proceeding can best be facilitated by inviting 
interested parties to direct their further comments to thosettypes of 
clear channel reallocations which appear to offer’ most "for the ‘oppor- 


tunities for improving the standard broadcast service, For the reasons 
discussed in paragraphs 5i-to 60, it’ appears that the optimum improve- — 
ment which it would be practicable to’ achieve on the basis of technical 
considerations alone would be to implement a plan which would utilize 
both higher power and duplication, in accordance with “ne varying circum 
stances of the individual Class I-A channels. 

| 

| 


62, In our opinion, however, many of the arguments formerly used 
in support of the authorization of hiszher power for clear channel sta- 
tiong, need to be reconsidered in the light of the vast changes which have 
taken place in the standard broadcast industry since the present record 
was compiled, We are certain that there has been little change in the 
showings made on the present record, based on engineering calculations,- 
of the available services and of the: service improvements which could be 
effected through the use of higher power. We believe, however, that the 
drastic changes which have occurred in the broadcasting industry may © 
have a very substantial bearing on other, non-technical considerations 
affecting the use of higher power for Class I-A clear channel stations, 


63. Although-the: question of higher power needs careful ree 
consideration in the light of present day conditions, we belitve Se Pe 
thet it would needlessly retard progress toward the improvement of service 
on the clear channels if. we attempted at this stage to give our attention 
simultaneously to. the. problems. associated with both higher power and ; 
duplication, The record.of this proceeding has already grown so unwieldy . 
that repeated attempts on the part of the Commission to reach decisions - 
encompassing the whole scope of the orizinal eleven issues have failed 
until now to produce decisions which a majority of the Commission were || 
prepared to support. We think it desirable, without losing sight of the 
inherent inter-relationships’ between’ the problems of: higher power and 
duplication, to concentrate our attention on them .one at a time, and to. 
deel first with. the possibilities for achieving service gains through the 
implementation of a scheme of duplication of unlimited time assignments. 
on Class I-A channels on the lines of the plan briefly summarized in para- 
graph 55 , and more fully described. in paragraphs 68 to 77, 


64, In deferring at this time active consideration of the prob- 
lems involved in. the authorization of. higher power on the remaining twelve 
Class JA frequencies, we-do not foreclose an opportunity 
for a thorough cxominetion of that subjeet later, We cro | 
unable to find sufficient justification, in any event, for authorizing 
higher power on the 12 frequencies on which we propose to consider addi- 
tional unlimited time assignments, Preservation, in'the interim, of the 
status quo, on the 12 frequencies listed in paragraph 5), , would therefore 
leave unimpaired such opportunities as may exist for the fruitful use of 
higher power for Class I-A stations, : 


65. For these reasons, the further proceedings instituted herein 
will be confined: at this stage to an examination of the problems, advan- 
tages, and disadvantages of the assignment of additional unlimited time 
stations on the 12 frequencies already referred to, Before: proceeding to 
@ detailed statement of the plan on which comments will be’ invited, it is 
appropriate at this point to indicate our views concerning the eleven . 
issues originally designated in this proceeding, taking into account the 
tentative conclusions already discussed, 
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The Original Eleven Issues of This Proceeding 


66.For the reasons discussed so far in this Notice and the fur- 
ther proceedings initiated herein, we have reached the following conclu- 
sions concerning the eleven stpenes escheat ‘designated. fin this proceeding. 


Issue Number 1: 


: "(a)" What recommendation concerning the matters 
Covered by this order the Commission should make 
to the Department of State for changes in provi- 
sions of the North American Broadcasting Agreement, 


This issue can be ‘treated as moot. The specific occasion for it -- 
renegotiation of the North American Regional Broadcasting Agreement of 
1941 ~- has long since passed. Moreover, the reallocations proposed - 
herein are consistent with the still unratified North ‘American Regional 
Broadcasting Agreement of 1950, 


Issue Number 2: 


"(2) Whether the number of clear channels should be 
increased or decreased and what frequencies ih the 
standard broadcast band shall be designated as I-A 
channels anc as I-B channels, 


There is no practicable basis for increasing the number of clear saa: 
nels. We conclude that it would not be in the public interest to decrease 
the number of clear channels, -since much needed improvements in wide area 
service to regions lacking in groundwave service can be achieved only by 
clear channel stations adequately protected against interference; We . 
conclude that this need requires that all the frequencies now classified 
as clear channels reméin so classified, .Moreover, we propose retention 
of the present designations of the Class I-A and Class’ se channels. We 
do look toward the removal of nighttime. exclusivity on 12) designated 
“Class I-A ¢hannéls, and the assignment of an additional Class I station 
on five of these 12 channels. However, while in certain respects the new 
assignment rules for these channels would be similar to tos governing 
station assiznments on Class I-B channels, we do. not propose their re- 
classification as I-B channels. The Class I-A designation would be retained, 
consistently with their classification under: NARBA as U. &. Class I-A 
channels entitled to the higher degree of protection foreign countries 
have agreed to provide on the Class I-A channels,. as cone with the 
lesser “protection required on the Class I-B channels. (While the precise 
formulation of revised rules néed not be decided at this stage, it may be 
desirable, while retaining Class I-A classification for these channels, 
to create subordinate classifications depending on. whether new co-channel 
unlimited time assignments would be confined to Class II stations, or 
would include an additional Class I station, with. mutual protection by 
both the new and existing Class I station), | 


Issue Number 3: 
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*(3) What,tinimum power and what maximum power should bé’re- 
quired or authorized for operation on clear channels. : 


For the reasons already discussed, we believe a maximum power of 50 kw 
should be retained for the Class I stations on the following clear channels: 


660 ke | 780 ke 1100 ke 
_ 670 ke | 830 ke 1120 ke 
720 ke | 890 ke 1180 ke 
770 ke =| 1020 ke 1210 ke 


Consideration of the possible advantages and disadvantages of authorizing 
higher power on the following frequencies is being deferred at this timer 


60 ke | 760 ke 870 ke 
650 ke | 820 ke 1040 ke 
700 ke | 830 ke 1160 ke 
750 ke | B40 ke 


1200 ke 
Issue Number h: 


*Qs) Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts 
would: unfavorably affect the economic ability of other: 
stations to operate in the public: interest. 


The outdated record of this proceeding affords an inadequate basis for 
sound judgments on ithis issue under the changed conditions in the radio 
broadcasting industry. .Further consideration will be deferred to such 
time as the Commission may decide to institute further rule making on 

the authorization of higher power on some of the Class Ta clear channels, 


Issue Number Ss 


"(5) Whether'the present geographical distribution of clear 
channel stations and the areas they serve represent an 
- optimum distribution of radio service or whether the 
fair, efficient, and equitable distribution of radio 
service’ among the several states and communities spe- 
cified in Section 307(b) of the Communications Act re- 
quires a geographical redistribution at this time. 


The present record indicates the desirability of examining such cebivarkioal 
redistribution of such clear channel assignments as may be achieved in the 
plan on which further rule making is initiated herein. | 


Issue Number 6: 


"(6) Whether it is economically feasible to relocate: clear 
channel stations so as to serve those areas which do 
not presently receive service. — : 


The record fails to support the desirability of outright relocation of 

clear channel stations in the sensé@ of shifting the present Class I 

assignment from the present city to a‘new city and eliminating the 

present assignment appears neither desirable nor‘ feasible, On the 

other hand, redistribution of Class I clear channel assignments to 

the extent envisaged in the rule making proposal initiated herein 

does appear to merit consideration. ~- 

Issue Number 7: ; | 

(7) What new rules or regulations, if any, should be pro- 
mulgated to govern the power or hours of operation of 
Class II stations ‘operating on clear channels. 


Biwpodals: for amendments to the rules covering the'‘powers and hours of 
operation of Class II daytime stations are before us in separate rule 
making proceédings on the daytime skywave problem (Docket) No. 8333) 
‘and the problem of extended hours for daytime broadcaster's (Docket No. 
1227h). Decisions will be reached in those ‘proceedings with due regard 
for the major policy decisions reached in the instant clear qharney 
proceeding. 


Issue Number 8: 


"(8) What changes the Commission should order with + eepect 
to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear * 
channel station. 


Final decisions concerning modification of Suiaenitg licenses will 
be deferred pending the conclusion of rule making on the jallocations ~ 
issues. ; 


Issue Number 9: 


"(9) Whether and to what extent the clear channel stations _ 
render a program service particularly suited to the 
needs of listeners in rural areas. 


The Listener Surveys whose results are spread on the record of: this: 
proceeding are too eubsated to -provide a aoue basis for | judgment 
on this record. : vt . 


Issue Number 10: 


"(10) The extent to which the service areas of leds channel 
stations overlap and the extent to which this involves 
a duplication of program service. 


e233 


The information on the record concerning duplication of program service is 
too outdated to provide a sound basis for judgment at this time. 


Issue Number 11: 


"(10) What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional 
=legisiation on the matters covered by this Order," 


The Eras - possesses the requisite statutory power to implement the re- 

allocations proposed. herein and enactment of additional segieretd ee othe : 

yaaa cal aD not. erred. Pas ; ? d ce 
‘Rule vaking Proposal . 

68, We have summarized in paragraph 55 a plan for the assignment of 
additional unlimited time stations on 12 of the clear channels, On five of 
these -- 660,kc,.770. ke, 880. ke, 1100-ke and 1180 ke, that plan contemplates 
the assignment, . "in specified. western states, of a new.Class I station and the 
mitual protection of both.the new and the.existing Class I station by direc- 
tionalization, On seven other Class I-A frequencies -- 670 ke, 720 ke, 

780 ke, 890. kc, 1020 ke, 1120 ke, and 1210 ke -- it is proposed to permit 
the present Class. I-A station to continue to operate as at present, and to 
assign to those frequencies additional unlimited time Class II stations which 
would. be required, to protect the present Class I-A station in.a manner con- 
perable to the requirements for protecting | Class I-B stations under the - . 
present. rules, Qn all 12 of the foregoing frequencies the present Class. I 
station would contime to’ operate at 50 kw maximm power. The new Class. I 
stations in the first group would also be permitted to operate at power of 

50 kw, The daytime and nighttime powers of the Class II stations assigned 

to the remaining seven of these ener would be determined as at present 
for Class II stations, 2 ee ' ‘ 


69. | Several.’ teasons. tanderlie the designation of specific states for 
the assignment of a new Class I station. The first reason is proced 1 
It is desirable to simplify, so far as possible, the procedural steps neces- 
sary to implement. the plan, and to minimize the time necessary.to accomplish 
this. “The recprd of ‘this proceeding -- and in particular the depictions of 
existing skywave services in white areas clearly supports the desirability 
of assigning new Class I stations in the states designated in paragraph 55. 
Thus, there is no need for the excessively complicated comparative hearings 
which would be necessary if the channel were opened up for mutually-exclu- 
sive applications throughout, the entire wide area in which Class I co-channel 
assignnents might. otherwise be possible, 


70. The individual states designated for ‘the gal gauent of new Class I 
stations have been tentatively chosen, with the general directional antenna 
characteristics thatiare required in mind, principally upon’® ‘the: basis of ‘the 
optimum location. for improvement of secondary service in western areas where 
it has to be relied on most. Additionally, the choice of lecations 4s sup- 
ported by the record as in compliance with the requirements of Section 307 7) 
of the Act for fair, efficient and equitable distribution of radio: service 
among the several states and commnities, . 
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-71.: It should be noted that in ths case of one. 


we have not designated the state in which the new Class I 
assigned. 
to New York City, is involved in a separate, adjudicatory 


(Docket Nos. 658 and 6585), in which there is at issue th 


whether Station KOB at Albuquerque, New Mexico, should be 
operate as an unlimited time station on 770 ke or on 1030 


This frequency, on which a Class I-A station is 


channel ~ 770 kc = 
station would be 
presently assigned 
ceeding 
question of 
censed to 
¢ (on which at 


present a Class I-B station is assigned to operate at Boston, Massachusetts). 


Under Section 3.25(b) of the present rules, the assignment 
Thus, @ 
the aboveereferenced adjudicatory proceeding to assign KOB| 
Section 3. 


unlimited time station is permissible on 1030 kc. 


would not require reclassification of 1030 kc. 
Rules, on the other hand, does not at present contemplate 
operation of another station on MO kc. Accordingly, the 
whether the allocations rules governing the use of 770 kc 


of a co-channel 

decision in 

to that channel 
25(a) of the 

the unlimited time 
uestion of 
should be amended 


to permit the assignment of a co-channel unlimited time station at 
Albuquerque is also at issue in the KOB proceeding, 2/ 


72. The Commission cannot properly anticipate in the instant 
proceeding the decision it will reach in the KOB adjudicatory proceeding, 


We note, however, for the purposes of the instant rule 
that the assignment of KOB to either 770 ke or 1030 kc 
sistent with the general scheme of reallocations proposed 


eae proceeding, 
wo be fully con- 


herein, As stated 


above, the use of 1030 kc, which is a Class I-B channel, is permitted under 


the present rules. 


Alternatively, the use of 770 ke for an unlimited time 


station at Albuquerque would help to implement the objectives of the scheme 
of reallocations proposed herein in a manner consistent with the action con- 
templated for the other Class I-A channels, particularly those similarly 


situated in the northeastern portions of the United States 


* 736 
lems growing out of the history of the KOB proceeding, we 
in the instant proceeding at this stage, than to note the 


In these circumstances, taking into account) the special prob= 


go no further 
desirability of 


assigning a new Class I station on 770 ke in a western state where 


the need is greatest for such a new assignment, and where 


it would be suf- 


ficiently removed from New Zork to minimize loss of service from direction- 


alizing the present New York station. We leave for dete: 


tion in the KOB 


adjudicatory proceeding the question whether KOB should be licensed to 
operate wmlimited time at Albuquerque on 770 ke or on 1030 kc, and under what 


conditions. 
preferable to license KOB for unlimited time operation on 


Should it be decided in the KOB proceeding that it would be 


L030 ke, it would 


then be appropriate, and consistent, with the reallocations proposed herein, 
to make 770 ke available for assignment in some other western city, and we 


herein propose to do so in that eventuality. Conversely, 
selected for Albuquerque, 1030 ke remains available under 
for. & gantioe Chas: I assignacnt elsowhcro. 


if 770 ke were 
tthe existing rul.cs 


2] KOS is presently operating unlimited time on 770 ke under special 


authority. 
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' Ty. ‘The assignment of Class IT unlimited time stations to 660 kc, 

" 770 ke, 880 kc, 1100 ke, and.1180 ke’ would: necessarily have to be deferred 
until a determination has been made of the precise location and specific 
operating conditions of both the new and existdng Class I stations on each 
of these channels,. Until this is done it would not be.possible to 
determine precisely what Class II stations and-what mode of operation 
would ensure the requisite. protection to the dominant Class I stations — 
on these chamels,: This -proposal contemplates, however, that when the’ 

” precise location of the new Class I stations and specific.operating ~ - 
conditions of both the new.and existing Class I stations are determined, 
applications: would at: that stage be accepted for Class Ir ee 
tine stations: ‘on: these: five channels, Race 


"TD. With resneob to the genio of Class a stations. to. 

670 ke, 720 ke, “780 ke, 890 ke, 1020 kc, 1120 kc, and 1210 kc, we find 
that directionalization of the eastern station to the extent necessary 
to establish a useful skywave service in the west would be at the . 
sacrifice of primary coverage in eastern areas where there is a definite 
‘deficiency of primary service, We thus find it appropriate to 

_ require protection of. the extended primary coverage now given by. the | 
existing stations! involved, It follows that the western usage must be 
confined to Class II assignments, i.e., stations providing protection 
to the eastern Class I station, and at the same time subjected to. 
interference from the Class I stations to the extent of eliminating 

_ Skywave coverage, Such duplicate.operation is ‘consistent with our ob-. 
jective only if it results in the addition of primary service to areas 
where such service is deficient or lacking entirely. Accordingly it 
is our purpose to elicit specific proposals concerning possible station 
assigments which would supply primary service to areas not now byte 
receiving such service. If there are indications of potential station 
assignments of this nature, Commission rules would be appropriately 
amended to make these channels available for that express purpose... If, 
in this proceeding or under the anticipated rule change applications . 
consistent with these tenets are not forthcoming, the channels ‘in. 
question would be the subject of further ponsideretion. a 


76. ‘The processing of applications for new and expanded day- 
time facilities on the twelve Class LA chamels in question should be 
_ deferred until reasonable opportunity has been provided for the ees 
assignment of unlimited time Class IT stations on these channels, It i: 
is not possible at this time to anticipate with exactitude the date. . 
when it will be appropriate to permit the assignment of new daytime . 
Class II stations on these channels, Such action-would, accordingly, 
be deferred until a later stage when the pattern of new Class IT 
unlimited time assignments on these channels has become sufficiently 
cerytsallized to insure that the assignments of new daytime stations would ig 
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not unreasonably block opportunities for the assignment of Class II 
unlimited time stations meeting the aboveestated requirements. 


77. Owing to the fact that we have decided to maintain the 
status quo on the twelve other Class I-A frequencies on which the. 
possible consideration of higher power is being reserved until later, 
ieee, 640 ke, 650 kc, 700 ke, 750 ke, 760 kc, 820 ke, 830 Ke, 840 kc, 
870 ke, 1040 kc, 1160 ke, and 1200 kc, it will not be appropriate, 
pending such action, to clutter those frequencies with daytime assign~- 

* ments which would tend to prejudice such consideration as it may later 
be desirable to give to proposals for increased power. 


78, Any interested party who is of the opinion that the proposals 
set out in Paragraphs 55 and 68 to 77 of this Notice should not be 
adopted, or should not be adopted in the form set forth herein, may file 
with the Conmission on or before July 15, 1958, a written statement 
or brief setting forth his comments, together with supporting data, 
Comments and data in support of the proposed amendment may jalso be filed 
on or before the same date. Comments or briefs in reply to the 
original comments may be filed within 5 days from the last day for 
filing said original comments, No additional comments may be filed 

_unless (1) specifically requested by the Commission or (2) |good cause 
for the filing of such additional comments is established. 
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79. In accordance with the provisions of Section 1.54 of the Commis- 
sion's Rules and Regulations, an original and 14 copies of all statements, 
briefs or comments shall be furnished the Commission. 


80. Authority for the adoption of amendments to the rules embodying 
the proposals set out herein is contained in Sections 4 (1), 301, 303 (a), 
(b), (c), (a), (£) and (r) and 316 (a) of the Communications Act of 1934, as 
amended, 


Disposition of Recent Plead: ngs 


81. Pursuant to the foregoing, IT IS ORDERED, That the. petition.filed 
by the Clear Channel Broadcasting Service on November 16, 1956, IS GRATED 
to the extent consistent with the further rule making initiated herein and 
IS DENIED in all other respects. IT IS ORDERED FURTHER, That the petition 
filed in this proceeding by Albuquerque Broadcasting Company on December 28, 
1956, referred to in paragraph 29, IS DENIED. 


82, One other group of recent pleadings not previously referred to 
herein requires disposition. On December 19, 1957, Everett L. Dillard, trad- 
ing’as Commercial Radio Equipment Co., licensee of WDON, a Class II daytime 
station operating on Class I-B Channel 1540 ke with a power of 250 watts, 

_ filed a petition (bearing Docket Nos, 6741 and 8333) requesting that the 
Cormission institute proceedings to amend the rules so as to delete 1540 ke 
from Section 3.25 of the rules, thereby terminating the present classifica- 
tion of this frequency as a Class I-B channel, The petition also requested 
that Station KXEL, now assigned to Waterloo, Iowa as s Class I-B station on 
1540 ke, be reclassified as a Class II station, pursuant to Section 3.182 (4) 
(b) of the rules concerning automatic reclassification of standard broadcast 
stations, (A grant of the above-requested amendment to Section 3.25 would 
invoke the same reclassification of KXEL to Class II stations, although on 
other grounds). The petition requested finally, that these actions be con- 
sidered separately from the instant Clear Channel proceeding and the Daytime 
Skywave proceeding (Docket No. 8333). Comments supporting this petition 
were filed on April 3.and April 8, 1958, respectively, by La Porte Broad- 
casting Co., Inc., licensee of WLOI, a Class II daytime station operating on 
1540 ke assigned to La Porte, Indiana, and Dalworth Broadcasting Company, 
Inc., licensee of KCUL, a Class II unlimited time station assigned to Fort 
Worth, Texas, 


83. For reasons discussed in paragraph 47 hereof, we found, on the 
basis of this record, that it would be undesirable to make any general re- 
allocation of the Class I-B channels. The WDON petition raises questions 
arising out of special circumstances affecting 1540 ke in particular, For 
this reason, it is appropriate to deal with that petition separately, and 
not within the context of this proceeding, which is concerned with broader 
aspects of clear channel reallocation, We do not, therefore, rule on the 
foregoing petition herein, but will consider and decide it separately, with 
due regard for the broad policy decisions reached in the instant proceeding. 


FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 
Adopted: April 15, 1958 f Secretary 
Released: April 15, 1958 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, De Ce 
In the Matter of 


Clear Channel Broadcasting in ) Docket No. 6741 
the Standard Broadeast Band ) 


ERRATA to_ "FURTHER NOTICE OF PROPOSED RULE MAKING" 


(Fcc §8-350) 


1. In the first sent.unce of paragraph 26, "pre=sunset and 


pre—sunrise" should read "pre=sunsot and post—sunrise 


2. In the last sentcnce of paragraph 50, "AL 
and (b)"should read "Alternatives (a) and (c)." 


3. In paragraph 66, under Issue No. 3, in th 


ternatives (a) 


le list of 


frequencies designated for retention of maximum 50 kw power, 


"830 ke" should read "880 ke", 


4. In the fourth sentence of paragraph 82, 
of KXEL to Class II stations" should read "reclsassifi 
KXSL to Class II status", ; 


reclassificxtion 
ention of 


FEDERAL COMMUNIC! TIONS COMMISSION 


Mary Jane Morris 


Secretary 


Released: april 18, 1958 
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UNITED STATES COURT OF APPEALS /. 
For The District Of Columbia Circuit™”’ 


No. 15,501 
WILLIAM H, BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY, 
Petitioner, 
v. 
UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


NATIONAL BROADCASTING COMPANY, INC., 


Intervenor. 


ON PETITION FOR REVIEW AND TO COMPEL ACTION 
BY FEDERAL COMMUNICATIONS COMMISSION 


BENEDICT P. 
Counsel for 


WILLIAM H.| BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY 


April 12, 1961 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,501 


WILLIAM H. BUCKLEY, tr/as 
TRI-COUNTIES BROADCASTING COMPANY, 


Petitioner, 
v. 
UNITED STATES OF AMERICA 


and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 


NATIONAL BROADCASTING COMPANY, INC.,, 


Intervenor. 


ON PETITION FOR REVIEW AND TO COMPEL ACTION 
BY FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING BY 
THE FULL COURT EN BANC 


Petitioner in the above entitled proceedings, William H. Buckley, 


tr/as Tri-Counties Broadcasting Company, hereby respectfully requests rehearing, 


by the full Court en baac,' of the decision of a panel of the Court issued on 


March 30, 1961. In support of the requested relief, it is respectfully shown as 


follows: 


The issue involved in this case is of fundamental 


The question involved is whether judicial relief should be 


in a situation where an applicant for broadcast facilities 


years, had an application on file with the Federal Communic 


importance. 


forthcoming 


has, for many 


lations 


Commission in complete and proper form and the Commission has delayed 


all action on the application pending decision of a rulemaking proceeding 


which is already more than sixteen years old. 


Moreover, the Commission has 


failed to furnish the Court with any assurance that the delay will be 


terminated within any reasonably foreseeable future period, 


Section 10(e) 


of the Administrative Procedure Act requires reviewing Courts to "compel 


agency action ... unreasonably delayed". 
sixteen year delay "is a long and unfortunate" one, but it 


it cannot say that it is an "unnecessary" delay. Yet, the 
y. y, y 


The Court has recognized that the 


has held that 


following 


language in the Court's opinion appears to indicate that the Court believes 


that Petitioner, at some point must be entitled to judicial relief if the 


delay continues: 


"Our action in affirming the order of the piper 


of course, does not alter the obligation of the 


ommis- 


sion to dispose of these matters as promptly as possible. 


Delays of such length as shown here must always 
ject to close judicial scrutiny." 


e sub- 


By this language, the Court appears to have suggested that Peti- 


tioner may renew its request for relief should Commission action not be 


forthcoming at some unspecified future time. 


But the Court has failed to 


indicate any criterion for determining at what point in time continued 


delay may warrant invocation of such relief. 


It is respectfully submitted 


that Petitioner is entitled to some indication from the Court of the 


‘ , ; | 
intendment of its ruling since Petitioner is otherwise left in the unfortunate 


dilemma of not knowing when its right to judicial relief may |be 
considered to have matured. Petitioner does not wish to burden the 
Court with future renewals of its request for relief which the Court 
may then believe to be still premature. And, aside from thal boaetbie 
burden to the Court, Petitioner can ill-afford the expense of possible 
repeated recourse to this Court. 
It is pertinent to point out that immediately after oral 
argument in the instant case, the Court, by letter dated November 17, 
1960, informed the Commission that the Court desired to be kept advised 
of any Commission action bearing upon the issues raised in the instant 
case. This action by the Court followed a statement made to| the Court, 
during the oral argument on November 17, 1960, by the Commission's then- 
Assistant General Counsel, to the effect that a special seating had been 
scheduled by the Commission for the following day for the purpose of 
attempting to resolve the Clear Channel case. A single pence was 
rendered to the Court by letter dated November 21, 1960, in which the 


Court was informed that the Commission had met on November 18, 1961 and 


had given instructions to its staff to prepare a decision in) this case. 


On January 1, 1961, the Commission, through its then-Chairman, publicly 
| 


announced that a decision in the Clear Channel case was "imminent". 
(Public Release 98324 - "1960 and the FCC Year-End Statement by Frederick 
W. Ford, Chairman, Federal Communications Commission"). The Clear 
Channel case, however, is still undecided; Petitioner's application 


| 
still remains frozen; and no further reports have been rendered to the 


Court. 


| 
The Court's attention is respectfully called to its action in 


Central Freight Lines, Inc. v. Federal Communications Conmi$sion, U. Ss. 


C.C.A., D.C., Case No. 14484, a case cited and relied upon by Petitioner 
in its brief but which the Court did not advert to in its decision of 
March 30, 1961. In that case, action upon an application had been 
delayed under a freeze which was of considerably shorter duration than 

the freeze involved in the instant case. The relief requested by the 
aggrieved applicant was an order directing the Commission to grant or 
designate its application for hearing. During the pendency |jof the case in 
Court, the Commission sent the applicant a letter advising it of the 
necessity of a hearing on its application. This Court then jdenied the 
petition but "without prejudice to a renewal if the Federal Communications 
Commission does not grant Central Freight Lines, Inc. a hearing upon such 
application within thirty days of a response from the applicant to the 
letter of the Federal Communications Commission, dated June 3, 1958, 


offering such a hearing". It is respectfully urged that a similar 


proviso is warranted in the instant case since it is difficult to under- 


stand how the Central Freight Lines situation can be distinguished from 

the present case and the Court has not indicated that there jis any 

distinction. 
There is a further reason why rehearing should be granted. 

In its decision, the Court accepted as reasonable the Commission's purported 

explanation that it had made ad hoc exceptions to the freeze in five 

specific cases because in four of those cases, the applicant was an 

existing station already operating on the Class I-A frequency involved, 

and the remaining case involved a proposed shift to a Class I-B 


frequency "which the Commission states is not involved in the Clear 


Channel proceeding”. Petitioner was unaware, until recently, of the 
following situation: Cornell University, which for many years has 

been the licensee of daytime station WHCU, Ithaca, New York, on the 
Class I-A frequency 870 kilocycles, has for some time had an 
application pending for an increase in power from 1 kilowatt to 5 
kilowatts on that frequency. This application is subject to the 

Clear Channel freeze. On April 9, 1959, the University petitioned the 
Commission for action on its application notwithstanding the freeze. On 
July 20, 1960, in an unpublished letter decision, the Commission denied 
Cornell's request. The Commission's letter to Cornell University is 
attached hereto. It is to be noted that the reason which the Commis- 
sion advanced to the Court for making an exception to the freeze in the 
case of the application of Storer Broadcasting Company to increase power 
on its existing assigned I-A frequency from 5 kilowatts to 50 kilowatts 
and in three other cases is equally applicable to the Cornell situation. 
Indeed, in contrast to! the allowed tenfold increase in power to Storer, 
Cornell is only seeking a relatively modest increase to 5 kilowatts of 
power. It is to be expected that the Commission will say that the 
Commission has acted consistently in Petitioner's and Cornell's cases. 
But this is not the point. The point is that it is impossible to see how 
the alleged reasons for the exceptions which it made in the four Class I-A 
situations can validly’ be urged to be reasonable and warranted, when the 
Commission has flatly refused to recognize the same reasons in another 


i/ 


identical situation. It is earnestly believed that this presents a 


1/ The brief of the Commission in the instant case was filed with this 
Court on October 24, 1960 but no reference was made to the Cornell Univer- 
sity situation. 


substantial basis for reconsideration by the Court of its ruling that 
"the policy and procedure which the Commission has followed is not 
.without reasonable basis". 
| 
Finally, it is apparently the Court's view that Petitioner 
had the burden of proving that the Commission's delay has been unreasonable 
2/ 
and that Petitioner has failed to meet that burden. It should be 
recognized, however, that Petitioner has had to rely upon publicly 
known facts in order to meet this "burden of proof". Aside from public 
Congressional hearings in which the Commission's delay in the resolution 
of the Clear Channel proceeding has been explored and criticized (See 
Petitioner's Brief, pp. 22 - 23, Appendix A, pp. 6 - 8, Petitioner's Reply 
Brief, p. 3, f£.n. 2), there has been no available forum for developing 
all the facts which might assist the Court on this question.| In this 
| 
connection, the Court's attention is respectfully invited to Section 7(b) 
| 
of the Judicial Review Act of 1950 (5 U.S.C. Section 1037(b)) which is 
clearly applicable to the instant proceeding. Said Section |provides, 
in pertinent part, as follows: 
"(b) Where the agency has held no hearing prior 
to the taking of the action of which review is sought 
by the petition, the Court of Appeals shall determine 
whether a hearing is required by law. After such \deter- 
mination, the court shall ... (3) Where a hearing is not 
required by law, and a genuine issue of material fact is 
presented, transfer the proceedings to a United States 


district court for the district where the Petitioner resides 
or has its principal office for hearing and determination 


i ———_—_—_————Y 


| 
2/ Petitioner believes that the past delay of 16 years in the resolution of 
the Clear Channel proceeding, with no reasonable prospect o action within 
any predictable future period, is prima facie unreasonable delay. 


as if such proceedings were originally initiated in the 

district court. The procedure in such cases in the United 

States district courts shall be governed by the Federal 

Rules of Civil Procedure". 

It is apparent that there is a "genuine issue of material fact" 
as to the reasonableness of the Commission's delay. Accordingly, the 
situation presented is one in which the Court is warranted, if not required, 
to refer such issue to an appropriate district court pursuant to Section 7(b) 
of the Judicial Review Act. 

Wherefore, in the light of the foregoing, it is respectfully 
submitted that rehearing of the Court's decision by the full Court en banc 
would be just and proper and it is therefore requested that rehearing be 
granted and that upon such rehearing the Court either (a) direct the Commission 
to act on Petitioner's application within such specified period as the Court 
may deem to be reasonable; or (b) modify its decision by providing that 
the relief requested is denied without prejudice to renewal of the 
request for relief if the Commission shall not have acted upon Petitioner's 
application by a specified date; or (c) pursuant to Section 7(b) of the 
Judicial Review Act of 1950, transfer the proceedings to the appropriate 


United States district court for hearing and determination of the 


question of the reasonableness of the Commission's delay in acting upon 


Petitioner's application. . Accordingly, it is so requested. 


Respectfully submitted, 
BENEDICT P. COTTONE 


Counsel for 
Petitioner 


April 12, 1961 


| 
CERTIFICATE | 


Benedict P. Cottone, counsel for Petitioner, hereby certifies 


that the foregoing Petition is presented in good faith and not for 


delay. 


Respectfully submitted 
BENEDICT P. COTTONE 


Counsel for 
Petitioner 


April 12, 1961 


Copy of Letter from Federal Communi- 
cations Commission File No. BP-12991 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. FCC 60-876 
90961 
July 20, 1960 


Cornell University 
212 E. State Street 
Ithaca, New York 


Gentlemen: 


Reference is made (1) to your application (File No. BP-12991) 
for an increase in the daytime power of Station WHCU, Ithaca, New York, 
from one to five kilowatts operating between sunrise and sunset Ithaca, 
on 870 kilocycles, and to continue operation thereon with one kilowatt 
power between sunset Ithaca and sunet New Orleans; and (2) to your peti- 
tion filed simultaneously therewith on April 9, 1959, requesting waiver 
of Section 1.351(b)(1) of the Commission's Rules. 


In your petition you assert that Station WWL, New Orleans, 
Louisiana, is the dominant station on the Class I frequency of 870 kilo- 
cycles; that Section 1.351(b)(1) provides that actions will be withheld 
on applications by existing stations on that frequency where the proposal 


will increase radiation toward the Class I station on the channel; that 
your proposal would cause “some increase in radiation towards the normally 
protected contour of WWL"; that your present operation does not place a 

25 mv/m signal over the business district of Ithaca as required by Section 
3.188(b)(1) of the Rules; and that a grant of the instant proposal would 
enable you to comply with this rule and increase coverage to persons who 
do not presently receive your service. 


Section 1.351 was amended and subsection (b)(1) was deleted there- 
from on September 18, 1959, when the Commission terminated the daytime 
skywave proceeding in Docket No. 8333. However, the clear channel hearing 
in Docket No. 6741, which involves allocations on the same frequencies 
has not been resolved. Accordingly, also on September 18, 1959, the 
Commission adopted an Order amending Section 1.351 of the Rules to provide 
that pending conclusion of the proceeding in Docket No. 6741, action will 
be withheld on applications by existing day or limited time stations which 
propose, inter alia, an increase in power or a change in antenna radiation 
pattern on specified frequencies such as 870 kilocycles. Since your 
application is for an increase in power, and would increase radiation to- 
ward Station WWL, it is in contravention of the provisions of said rule 
2s presently existing and as existing at the time your application was 
filed. 


On September 18, 1959, the Commission also adopted a Third Notice 
of Proposed Rule Making in Docket No. 6741, inviting comments on the pro- 
posed assignment of Class II operations on 23 clear channels, the assign- 
ment of power in excess of 50 kilowatts for Class I-A stations, and counter 


proposals. Thus, action on applications for this frequency would render 
more difficult a final solution of matters with respect to|the frequency 
and would not be appropriate until the Commission has fully considered all 
responses to the Notice of Proposed Rule Making. Moreover! we do not be- 
lieve that a valid basis for waiver of Section 1.351 exists merely because 
a waiver thereof will permit compliance with another rule (Section 3.188(b). 


Our postponing action on applications under the foregoing cir- 
cumstances was upheld in Harbenito Broadcasting Company v.|FCC, 94 App. 
D. C. 329, 10 Pike and Fischer RR 2079. Moreover, the showing you have 
made in support of your request for waiver, is outweighed pe the necessity 
of our making no new assignments on the frequency of 870 kilocycles, until 
the rule making proceeding in Docket No. 6741 is concluded, Therefore, 
even if the allegations set forth in support of your request for waiver 
were substantiated, it would not be in the public interest|for the Commis- 
sion to waive the rule. Accordingly, your instant application will be 
placed in the pending file until conclusion of the proceeding in Docket 
No. 6741. 


In view of the foregoing, your request for waiver of Section 
1.351 of the Commission Rules is hereby denied. 


BY DIRECTION OF THE COMMISSION 


S/d Ben F. Waple 
Acting Secretary 
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REPLY BRIEF FOR PETITIONER 
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PRELIMINARY STATEMENT 
The issue before this Court may be stated very simply: Has the 
Commission unreasonably delayed, and is it unreasonably delaying, action on 
Petitioner's application? If the answer to this question is in the affirma- 
tive, then the relief requested by Petitioner must be granted| since under 
Section 10(e) of the Administrative Procedure Act, the Court ''shall (A) compel 
action unlawfully withheld or unreasonably delayed". 


There are two principal reasons underlying Petitioner's contention 


| 
that the Commission has unreasonably delayed and is unreasonably delaying 


action on its application. The first reason is that there has been an 
| 


excessive period of delay in the past, and there will be an expected excessive 
| 


period of further delay, in action on Petitioner's application. The 
second reason is that in other cases, the Commission has, on an ad hoc 
basis, acted on other applications frozen under the very same rule upon 
which it relies to support its refusal to act on Petitioner's application, 
and that those situations are not reasonably distinguishable from Peti- 
tioner's situation. If the Petitioner is correct in either of these 
reasons then the relief requested by it must be granted. 

It should once again be emphasized, as Petitioner has made clear 
in its brief, that Petitioner does not contend, as the Respondents and 
Intervenor would have the Court believe it does, that the Commission does 
not have authority to defer action on applications pending its resolution 
of rule making proceedings. It is Petitioner's position that this authority 
does not carry with it a privilege either to prolong the deferment of 
action for an inordinate period of time or to defer action on an applica- 
tion while exempting others from such deferment where no logical reason 
has been shown for the difference of treatment. We will show below that 
Respondents’ and Intervenor's ee ey fail to meet Petitioner's 


contentions in support of this position. 


I 


The Unreasonableness of the Period of Delay 


The contention of the Respondents and Intervenors appears to be 


that, since the Commission has the authority to defer action on an applica- 


tion pending determination of a rule making proceeding, it also has 


a 


i Respondents’ and Intervenor's arguments are identical in almost all 
respects. Accordingly, reference in this brief to Respondents’ contentions 
may be assumed to refer to Intervenor's contentions also, unless otherwise 
indicated. 


absolute discretion to continue such deferment for as long a 
Commission chooses. Corollary to this contention, is the ap 


that where the Commission has asserted it to be its judgment 


delay is not unreasonable, the correctness of that judgment 
2/ 


the province of Court review. 


The fallacy of this contention is that it ignores 


language of Section 10(e) of the Administrative Procedure Ac 


s the 
parent claim 
that the 


lies outside 


tthe plain 


t. Under the 


Respondents' contention, there can never be a situation in which a Court 


that action is unreasonably delayed. Since it is to be expe 


Commission's judgment on such a question must almost inevita 


be the self-serving one that its delay is not unreasonable, 


2/ We believe that this is the general thrust of Respondent 
venor's position in view of their contentions that if the Co 
Petitioner's view, it would "necessarily involve the Court i 
tion of the manner in which" the Commission shall consider i 
the contention that "judicial intervention is inappropriate 

is due, in large part, to the agency's judgment" that a free 
tained on Petitioner's application and others in the same cl 
dents only obliquely attempt to justify the admittedly inord 
of past delay but it is respectfully submitted that the reas 
the past delay are unduly exaggerated. For example, Respond 
that the reasons for the past delays have, in part at least, 
apparently having reference to the 5 year "moratorium" from 

caused because of a request from the Senate Interstate and F 
Committee. The Court is again referred to the report on the 
conducted in 1957 by the Senate Small Business Committee (Se 
1168, 85th Congress, lst Session) in which that Committee fo 
Senate Committee on Interstate and Foreign Commerce 

delayed the action" of the Commission prior to May 1948 or s 
January 1950, but that on the contrary, simce the latter dat 
had made it clear that it desired the Commission to reach "a 
clear channel question at the earliest possible moment" (Se 
1168, 85th Congress, lst Session, pp. 12-17,30). It mst be 


can compel an administrative agency to take action where thei Court believes 


ted that the 
bly and always 


the Respondents' 


s' and Inter- 
urt sustains the 
m a determina- 

ts cases and 
where the delay 
ze must be main- 
ass. The Respon- 
imate period 

fons given for 
lents suggest 
been "political", 
1948 to 1953 allegedly 
oreign Commerce 
investigation 
mate Report No. 
und that the 

"in no way 
ubsequent to 

e that Committee 
| decision on the 
mate Report No. 
noted in this 


connection that the Report of the Senate Committee on Small Business rejecting 


the alleged reasons for the delays in the clear channel and 
proceedings and for the long duration of the freeze, was 


daytime skywave 


unanimously adopted 


by the membership of that Committee, consisting of 13 Senatoks whose names 


appear on the flyleaf of the report and whose varying "polit 
too well-known to require description. 


ical" views are 


contention would mean that any recourse to the Courts by an 
aggrieved applicant seeking redress under Section 10(e) of the Administra- 


tive Procedure Act mst always be futile. 


Petitioner has shown in its Brief that Section 10(e) of the 
3/ 


Administrative Procedure Act, and this Court's actions and declarations 


in the KOB case and’ the Central Freight Lines case mean that this Court 
must and can make the independent determination as to whether action upon 
Petitioner's application has been and, absent Court intervention, will continue 
to be, unreasonably delayed. Petitioner further showed that in Petitioner's 
case, the period of delay is as "inordinate" as the period involved in the KOB 
case and Central Freight Lines case, in which the Court compelled the taking 
of action notwithstanding the Commission's strong urgings that deferment of 
action was essential to a proper determination of the pending rule making 
proceedings. 

Respondents appear to contend, relying upon a statement of the 
Supreme Court in the WJR case, that the Court is without power to grant the 
relief requested by Petitioner since this would "necessarily involve the 
Court in a determination of the order and priority in which the Commission 
should carry out its manifold functions". But Respondents then immediately 
proceed to make the flat and inconsistent concession that "There may, never- 
theless, be circumstances in which the Court is warranted in intervening 
to end prolonged inaction by the Commission". If such circumstances are 
present in the instant case, and if the Court is therefore "warranted 


in intervening to end prolonged inaction on Petitioner's application", we 


3/ Respondents have significantly failed to address themselves to Sections 
6(d) and 9(b) of that Act, or Sections 5(e), 307(a), 309(b) of the Commni- 
cations Act, which were discussed at pages 11 to 14 of Petitioner's Brief. 


fail to see, and Respondents do not explain how, the Court could end 

the inaction in any other way than to grant the relief requested, i.e. 

a simple order to the Commission to act on Petitioner's application. 

The contention as to the Court's lack of power manifestly is| ill-founded 

and could not be made seriously. Obviously the Court would no more be 

determining the order and piority in which the Commission shall consider 

its cases, than in the ie cad Central Freight Lines situations. 
Respondents’ arguments that the KOB and Central Freight Lines cases 

do not support Petitioner's position are wholly without merit. The 

factual distinction urged with respect to the KOB case, namely that the 

rights of an existing station were involved, is entirely fallacious because 

it ignores the plain fact that an applicant, too, has rights;which are 

equally entitled to protection under the basic rationale of the Court's 

decision. The Court made it clear thatthe pendency of the clear channel 

proceedings and the related freeze on a pending KOB application for 

permanent status, were not adequate justification for the Commission's 

continued inaction in the adjudication of KOB's permanent status and of 

the rights of the existing station, in view of the long period of past 

delay and the unlikelihood of action in the reasonably foreseeable future. 

To assert that the case does not apply where an applicant seeks action 


on an application which has been delayed upon the same alleged justification, 


is to contend unsoundly that an applicant has no legal rights. For the 


4/ The tenuousness of the Respondeats' contention is apparent from the 
Court's action on the second appeal in the KOB case, which wads taken after 
the Commission had delayed action for another five years after the Court's 
first decision. American Broadcasting-Paramount Theatres, Inc. v. Federal 
Communications Commission (U.S. CCA order entered September $7 1956, 


not officially reported but reported in 14 Pike and Fischer, /R.R. at 2020). 


Act makes it perfectly clear, as Petitioner has amply shown (at pages 11 
to 14 of its Brief) that an applicant has substantial statutory rights. 
It is obvious that if Albuquerque Broadcasting Company, instead of 
Station WJZ, had sought redress for the Commission's unreasonable delay 
in adjudicating its permanent status or in refusing to act on its frozen 
application for such permanent status, the same result would certainly have 
been reached under the Court's rationale in that ee 

Respondents’ attempt to extricate themselves from the dilemma 
posed by the fact that in Central Freight Lines, the aggrieved party was 
an "applicant", and not an "existing station", by seizing upon a different 
but equally untenable ground of distinction. They assert that in that case, 
the Court granted the applicant relief from three years of inaction on 
its application because the Commission had issued no general freeze order 
but had applied an'ad hoc freeze to the Central Freight Lines application. 
Not only is there no language in the Court's order which supports the 
Respondents' claimed distinction, but it is clear from the nature of the 
Court's order that! the claimed distinction is unsupportable. For, the thrust 
of the order was to require the Commission to accord Central Freight Lines 
a hearing on its application within a specified period. If Respondents were 
correct as to the claimed reason for the Court's action, it is obvious that the 
Court would have left open to the Commission the alternative of adopting a 
general freeze order. Since the Court did not do so, clearly it was not a 


deciding factor in’ the Court's action that the Commission had allegedly imposed 


5/ As pointed out in Petitioner's Brief (Appendix A, pp. 3 - 4), Station 
KoB's long frozen application for permanent status was then removed from 
the freeze by the Commission without deciding the clear channel pro- 
ceeding, and was designated for hearing, in order to enable the Commission 
to comply with the Court's decision. 


6/ 


ad hoc rather than a general freeze. And, in any event, whether a 
freeze is ad hoc or general, it cannot justify an unreasonable period of 
delay on an application. 
Another distinction urged by Respondents with regard to the 
KOB case is that the Court was impressed with the fact that at that time 
there was "no showing of even a reasonable possibility that the clear 
channel proceedings will be completed shortly". We agree that this fact 
was a most important basis for the Court's decision. However, Respondents' 
correct appraisal, in this instance, of the basis of the Court's decision, 
does not establish a distinction with the instant situation. For, although 
Respondents assert, albeit obliquely, that the clear channel proceeding 
is "presently on the threshold of final determination" and jis "now nearing 
its final determination", and although this may be intended to be an 
assurance to the Court that the clear channel proceeding will soon be 
decided, we must again point out that in the Harbenito case, the Commission 
gave the Court the assurance that the freeze on Harbenito's application 


would only be a matter of a "short delay". In giving this jassurance, it 


was pointed out that the Commission had recently severed the daytime 


skywave proceeding from the clear channel proceeding in order to expedite 
the lifting of the freeze, and that during the pendency of tthe appeal in 


Court, the Commission had issued a "Proposed Report". This| was in the year 


1954. But the "short delay" predicted in reliance on the "expediting" 


procedures, turned out to be over five more years, and when| the daytime 


6/ The Respondents' insistence that Central Freight Lines condemns an 

ad hoc freeze procedure is strangely at odds with their assliduous efforts 

‘to Justify the Commission's ad hoc exceptions to its "general (clear channel) 
freeze rule" for KPOP, KXL, KBs, ‘S$, WESC and WKOK. 


skywave proceeding was finally decided in September of 1959, the 
Commission did not end the freeze but it tied it to the still pending 
and unresolved clear channel ee 

The Commission, of course, should be in a position to know 
whether its present prediction that the clear channel proceeding is now 
on the "threshold of final determination" is more reliable than its 
asserted expectations in 1954 that there would only be a "short delay", 
in view of the "expediting" procedure designed to unshackle the daytime 
skywave proceeding. Unfortunately, however, even if the Commission's 
present assurance to the Court were less oblique and less ambiguous, the 
Respondents have failed to meet the critical fact that, without Court 
relief, a final determination of the clear channel proceeding will not end 
the Commission’s inaction on Petitioner's application. Respondents 
recognize (Respondents Brief pp. 11 - 12), but fail to address themselves 
to, the fact that the Commission has officially declared that the freeze 
on Petitioner's application for 720 kc. will not end even with the final 
determination of the clear channel proceeding but must await further 
unspecified developments which may not occur until some remote and indeter- 
minable time in the future. Respondents aopparently concede that the 


Commission's own public declaration of April 15, 1958 is still its declared 


—— esc 


7/ As previously pointed out (Petitioner's Brief, p. 22, fn. 14), the 
Harbenito application was still not acted upon six months after the daytime 
skywave proceeding was decided. The frequency requested by Harbenito, 

1520 ke., is one of the frequencies released from the freeze (Section 1.351(d) 
of the Commission's Rules reproduced in Petitioner's Brief, Appendix B, 

p. 6). 
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policy as of today. In these circumstances, the situation is identical 


with the KOB situation, since there is "no showing of even a reasonable 

possibility" that the inaction on Petitioner's application will end shortly. 
Respondents vigorously contend that Petitioner should not be 

entitled to use as a "crutch", the period of the freeze prior/|to the 

date of filing of Petitioner's application, July 31, 1957, and that, 

therefore, the period of delay was "only" twenty nine months up to 

January 7, 1960, the date of filing of the Petition in this Court. It 

is impossible to see what comfort Respondents can gain from this contention. 

First, assuming Respondents are correct that the more than 10| year period 

of the freeze prior to July 31, 1957 is irrelevant, Respondents are hardly 

entitled to toll the period of delay at January 7, 1960, since the 

delay on Petitioner's application did not end on that date but is 

still continuing. The delay, so far, then, is 39 months to which mst 

be added the indeterminable period of additional delay until a clear 


channel decision is reached, and the still further indeterminable period 


nT 


8/ Intervenor ignores completely the Commission's official declaration 
i | 


that the freeze will continue even after the clear channel proceeding is 


finally determined. 


of delay after such event, which the Commission has stated will be 
necessary. 

Respondents build up a confusing argument premised upon their 
mistaken assumption that Petitioner "implicitly recognizes" that a Court 


order directing the Commission to act on Petitioner's application could 


be complied with by sending Petitioner the notice required by Section 
9/ 


309(b) and perhaps by holding a hearing upon an issue or issues as 


to whether a grant should be refused in view of the pendency of the 

clear channel proceeding. How Respondents could give such an extraordinary 
interpretation to Petitioner's arguments is beyond our understanding. Apparently,. 
Respondents have attributed this position to Petitioner in order to cloak 

a contention by them that, should the Court decide in favor of Petitioner, 

the Commission would still be at liberty to find that a grant of Petitioner's 


application would not serve public interest solely because of the undecided 


i 


9/ Such notice is no longer required under the recent amendments to the 
Communications Act. Communications Act, 1960 Amendments, Public Law 
86-752 enacted September 13, 1960 (74 Stat. 889). 


il 


status of the clear channel proceeding. So that Respondents may not 


continue to labor under any misunderstanding, we reiterate 
Petitioner's position is that the Court should declare to b 
of this case that the pendency of the unreasonably delayed 
proceeding can no longer be considered a valid reason for ¢ 
on Petitioner's application. If the Court should agree, an 


the requested relief, and if the Commission then found no o 


stantive reason for refusing to grant Petitioner's applicat 


that 

e the law 
clear channel 
ontinued delay 
id should grant 
ther sub- 


ion, it could 


not properly again invoke the mere fact that the clear channel proceeding 


has not yet been decided to achieve further delay by incorp 
hearing the very issue which has been decided by this Court 
utilize such a device, it would be tantamount to taking it 


to reverse the "law of the case'' as laid down by this Court 


orating in a 
. Were it to 
upon itself 


» and it 


t's decision, 


would thereby have certainly made a "futility" of this Cour 


It is to be remembered that when the Commission acted in ac 
with a similar erroneous assumption of the latitude permitt 
the Court's decision in the KOB case, this Court, upon the 
bluntly and categorically made it more than crystal clear t 
that it had again erred grievously. 
Theatres, Inc. v. Federal Communications Commission (Case N 
U.S. CCA, D.C. order entered September 27, 1956, not offici 
but reported in 14 Pike and Fischer R.R. at 2020). 

Contrary to Respondents’ claims, grant of the req 
would not necessarily involve the alleged complications to 
channel determination which Respondents have conjured. Obv 
Commission would be free to decide the clear channel procee 
the end of the period specified by the Court for action on 


application. In such event, its action on that application 


cordance 
led to it under 
second appeal, 


lo the Commission 


American Broadcasting-Paramount 


io. 12,883, 


ally reported 


uested relief 

a clear 

ously, the 

ding before 

the Petitioner's 


by the 
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specified date would be taken in conformity with its final clear 
channel determinations. In this event, obviously, none of the alleged 
problems recited by the Respondents would exist. Should the Court 
direct the Commission to act on Petitioner's application within, for 
example, thirty days and if, in that period, it has not made such 
final determinations, the Commission could either grant that applica- 
tion or, if it finds a legitimate substantive basis (including the pendency 
of mutually exclusive applications) for doing so, designate it for 
hearing. If the application is so designated for hearing, there should 
obviously be no danger that a hearing on Petitioner's application 
could be concluded before the clear channel proceeding can be finally 
decided if it is now "on the threshold of final determination". And 
when the clear channel proceeding is then decided, the Commission would 
be free to enlarge or amend the issues in that hearing to include any 
substantive matters arising from rule changes affecting Petitioner's 
application, if any, adopted pursuant to the Commission's final clear 
channel determinations. 

If a clear channel decision has not been made during the speci- 
fied period, and a grant of the application is made, the grant would 
be on the conditional basis which Petitioner has already agreed to. 
Here, again, if we are "on the threshold of a final determination" in 
the clear channel proceeding, it is to be assumed that the final determination 
would be forthcoming long before Petitioner could complete construction of 


10/ 
the authorized facilities. In the unlikely event that any new rules 


10/ The Commission allows sixty days for commencement, and eight months 
for completion of construction. 
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adopted would preclude the authorization granted to Petitioner or impede 
11/ 
any newly authorized assignment, the conditional grant to Petitioner, 


by its own terms, would cure any problem. 
Respondents suggest that action on Petitioner's application 
would force the Commission to unfreeze 164 applications and they argue 
that this would seriously complicate its final clear channel determina- 
tions. But in trying to justify the unfreezing of the KPOP, KXL, KJBS, 
WESC and WKOK Pee rn. Sn be vigorously contend that no 


| 
serious complication to its clear channel determination results from 


unfreezing applications in the classes in which these five si aati 


fall, namely applications requesting "changes in facilities om Class 1-A 
frequencies", "new authorizations on Class 1-B frequencies", and "changes 
in facilities on Class 1-B frequencies". The now-frozen applications in 
these classes total 116 according to the Commission's figures, Therefore, 
the Commission cannot properly rely on these 116 applications|as a crutch 
for the contention as to the "multiplicity" of complications which the 
Court's action would allegedly precipitate. It is apparent that the alleged 
complications have been further exaggerated by including applications 
which have been filed relatively recently and which would in ho event 

be likely to be reached for processing for a considerable period of time. 
Thus, according to the Commission's latest report to Congress) pursuant to 
Section 5(e) of the Communications Act, as of August 31, 1960, there were 


———— 


11/ See uncontroverted statement of Petitioner's consulting engineer 
(Petitioner's Brief, p. 32; R. 192 - 193). 


12/ See Point II of Respondents’ Brief. 


only 122 applications over three months old which are subject to the 
clear channel freeze. Therefore, Respondents have apparently arrived 
at the figure of 164 applications by including 42 applications which are 
less than three months old. It is inappropriate to include these 42 
applications or even those applications which are less than fifteen 
months old because the normal period taken by the Commission to reach 

a standard broadcast application for processing is more than fifteen 
months. Also, the figure of "46 applications of the class within which 
Petitioner falls" obviously includes many applications which have been 
on file less than fifteen months and which would in no event be reached 
for processing for at least that period. 

Therefore, assuming that the Commission would choose to act on 
other frozen applications with the clear channel proceeding undecided, 
it is a mystery why this should be of concern to the Commission, parti- 
cularly since it believes that final determination of the clear channel 
proceeding is now "on the threshold", and particularly since it claims 
that unfreezing applications in the same classes as the Storer, KXL, 
KJBS, WESC and WKOK applications, will not complicate its final clear 


channel determinations. In any event, the Court's order in this case 


would only require the Commission to act on Petitioner's application, 


and the complications, if any which might result if the Commission should 
feel obliged to act on other frozen applications, would be reduced or 
avoided completely, in proportion to the degree to which its clear 


channel determinations are expedited. 
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Il 


The Unreasonableness of the Continued Deferment of 
Action on Petitioner's Application in View of che 
Commission's Ad Hoc Exceptions to the Freeze. 


Respondents' efforts to meet that portion of Point II 
of Petitioner's Brief relating to the Commission's ad hoc exceptions 
to the freeze, must fail because they ignore the numerous uncontroverted 
factors, spelled out in Petitioner's Brief, showing that attion on 
Petitioner's application would be far less likely to impede or prejudice 
the implementation of any clear channel decision than the grants in the 
excepted cases. Even more significantly, Respondents do ne deny (nor 
did the Commission in its Memorandum Opinion) Petitioner's) showing 
that action on Petitioner's application could not in any way prejudice 
implementation of the changes specifically proposed in che | Commission's 
Third and latest Notice of Proposed Rulemaking in the clear channel 
proceeding. 
Respondents insist that in the four cases involving 1-A 
channels, the mere fact that the grants would not add to the "number" of 
occupants on these channels, is a reasonable distinction, despite the 
admitted fact that these applicants proposed extensive enlargement 
of their facilities and coverage areas involving most substantial invest- 
ments. At best this distinction is purely one of semantics and not of 
substance since the critical factor emphasized by the Commission for the 
freeze is: How many people and how much private investment might later 
be discommoded by a later clear channel decision requiring) reversion to a 


status quo ante. In the fifth case, which did involve an addition to the 


number of occupants on a frequency which admittedly might be affected by 


the final determinations in that proceeding, the "reasonable" distinction 


urged is that this involved a 1-B frequency and "new assignments on 1-B 
| 


16 


frequencies are not contemplated". The alleged distinctions, aside from 
being inconsistent with the clear and unequivocal language of the freeze 
rule, are wholly irreconcilable with the Commission's own declarations 
as to the reasons for the necessity of a freeze on applications for 
extended coverage on existing 1-A stations, applications for extended 
coverage either on existing 1-B frozen frequencies, or for shifts to 1-B 
frequencies such as the one involved in the WKOK situation. 

The freeze rule states categorically that it applies to "appli- 


cations by existing daytime or limited time stations presently assigned to 


any of the fi-a/ frequencies, proposing daytime facilities with an increase 


in power, ..." (Section 1.351(b)) and to "Applications proposing daytime 


assignments on any of the/1-A or non-excepted 1-B/ frequencies ..." 
13/ 
(Section 1.351(a)). There is nothing in that rule which could any more 


support, in letter or spirit, the particular ad hoc exceptions made in the 
five cases, than in Petitioner's case. Indeed, the Commission's declared 
purpose for the freeze was expressly applicable to each and every one of 
the five excepted cases. Thus, we requote the significant parts of the 


Commission's declaration: 
"... such stations may incur financial and contractual 
commitments in reliance on their extended daytime coverage 
which would be a serious obstacle to their reverting to 
an operation with a smaller daytime service area, and may 
develop a listening audience in the extended area which 
they serve which might be discommoded by any future 
withdrawal of that service ..."" (Emphasis supplied) 
(18 Fed. Reg. 4914). 


The contention that the WKOK situation is distinguishable because 
allegedly no new assignments on the 1-B frequencies are contemplated is self- 


defeating. For, the Commission continued the freeze on the frequency 


13/ See Petitioner's Brief, Appendix B, pp. 6 - 7 for full text of 
Section 1.351. 
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applied for by WKOK and fourteen other 1-B frequencies while removing 
from the freeze eight 1-B channels for the admitted reason that action 
on applications for these eight frequencies could not possibly be 


affected by, or affect, the clear channel determinations, but that 


this was not true with respect to applications on the fifteen other 
14/ | 
frequencies, including the one applied for by WKOK. | 


We have pointed out (supra, pp. 13 - 14) Respondents’ incon- 
sistency in contending that the unfreezing of applications which fall 
into the same classes as KPOP, KXL, KJBS, WESC and WKOK, and to which 
the reasons urged for unfreezing these five applications equally apply, 
would complicate the determination of the clear channel proceeding. 
Recognizing that they cannot have it both ways, Respondents retreat 
to a concession that there really is no reasonable Sacnlecan and 
that the Commission "may have" committed "error", but only in the 
excepted cases. Thus, the contention is in effect that the absence of 
a reasonable distinction does not make the Commission's refusal to 
act on Petitioner's application unreasonable. In support |of this 
contention, Respondents cite the WOKO case. 


This contention, however, cannot withstand scrutiny. For the 


14/ Clear Channel Broadcasting Service and WGN, Inc. seek to introduce 

an alleged distinction not asserted by Respondents. They allege that in 

the five excepted cases, the applicants proposed not to increase their 
existing radiation toward the dominant Class 1-A stations.; The Commission 
made no findings in its individual actions or in its Memorandum Opinion 

that these applications involved no increase in radiation and the Intervenors 
cannot properly presume to possess the clairvoyant power of knowing that 

this was the ground upon which the Commission acted when the Commission 

did not so state. Nor does the Commission's amended freeze rule make 

any exception on this alleged ground, assuming arguendo that Intervenor 

is correct as to the facts, and that the Commission relied) sub silentio 

on such a ground. 
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fact of the matter is that two of the conceded "errors" occurred on the 
very same day and at the same meeting as the allegedly proper denial of 
Petitioner's request for action on its application. Moreover, all three 
actions were by the same See In these circumstances, the 
doctrine of the WOKO case is clearly inapplicable. For the instant case 

is not one where, as in WOKO, it was reasonable for the Commission to apply 
a new policy of dealing with licensee misconduct because experience had 


shown the "error" of its past lenient policy in comparable circumstances. 


Here, on the very same day, the Commission took opposite actions in 


situations which, under the Respondents’ premise, are not reasonably 


distinguishable. Surely, in such circumstances, the WOKO doctrine can 
hardly be used as aishield. And if Respondents’ reasoning were to be 
accepted, an administrative agency could always insulate itself against 
any Court review of claims of arbitrariness which are founded upon 
alleged unreasonable discrimination, merely by admitting “error" in the 
“other™ situations not likely to be the subject of direct Court 


review for correction of the "error". 


15/ Only one Commissioner, Ford (now Chairman), voted consistently against 
unfreezing any of the applications considered on that day and he had 

previously voted against unfreezing the KJBS and KPOP applications (Petitioner's 
Brief, Appendix D, pages 6, 7 and 9). 


III 

Intervenor's Assertions Concerning the Reasons for Delay. 

Since Intervenor in this case, National Broadcasting Company, 
has made a number of extravagant assertions in regard to the jalleged 
reasons for the past delays in the clear channel and daytime iskywave 
proceedings, we believe it necessary to address ourselves briefly to 
these assertions. 

We point out, first, that the Respondents, whose knowledge 
may be presumed to be more reliable than Intervenor's, have not sub- 
scribed to the reasons for delay advanced by Intervenor. Intervenor 
asserts, in effect, that the Commission was for many years forced to 
Shelve the study of the problems involved in the clear channel and daytime 
skywave proceedings because of such matters as the television alloca- 
tions; Multiple Ownership Rules; Facsimile Broadcast Service,| Internal 
Reorganization; Broadcast Editorializing, Spot Advertising, "countless" 
engineering studies, network studies and finally the Korean War. But 
Respondents have made clear that the Commission believes that) the clear 


channel proceeding involves problems of overriding public interest impor- 


tance, including the problem of the alleged deficiency in) rural 


service which the clear channel stations, four of which are owned by 
16/ 
Intervenor, have been urging should not be solved by new assignments 


but by increasing their power to 750 kw. Because of the importance of 


ee 


16/ Intervenor, a nationwide television and radio network owner, also 
‘owns four clear channel stations, 3 of which are located in the 3 largest 
cities in the country (New York, Chicago and Philadelphia) and the fourth 
in San Francisco (Hearings on Daytime Radio Broadcasting, before Sub- 
committee of the Select Committee on Small Business, U. S. Senate, 

85th Congress, lst Session, page 23 (1957)). 
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these problems and because the delay in solving these problems was 


prolonging the freeze on scores of applications which would provide 


additional service, it would appear that an early determination of the 
clear channel proceedings should have been considered of primary 
importance rather than of "secondary importance" as claimed by Inter- 
venor. In any event, the reasons for the long delay in the freeze 

and in the determination of these proceedings, have been fully investi- 
gated by the U. S. Senate Select Committee on Small Business, and the 
findings and conclusions of that Committee completely refute Intervenor's 
claims, including its claim (which Respondents do not make), that, in some 
unexplained way, the ratification of the North American Regional Broad- 


| 17/ 
casting Agreement, had something to do with the delays. 


17/ In view of the exaggerated claims of Intervenor, Petitioner is attaching 
to this brief, for the convenience of the Court, the U. S. Senate Select 
Committee Report. Petitioner previously quoted certain portions of this 
Report in Appendix A! at pages 6 - 8 of Petitioner's Brief. In connection 
with Intervenor'’s claims, the Court is respectfully referred to pages 12 - 

17 and 23 - 25 of that Report. 
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of August 15, 1957, and ordered to be printed 


Mr. Mors, from the Select Committee on Small Business, submitted 
the following 


REPORT 


I. Inrropucrion 


Sobor its existence, your Select Committee on Small Business has 
repeatedly heard complaints about the menner in which the regulatory 
agencies treat the smaller businesses within the industries the agencies 
were created to supervise. Your committee has studied and now wishes 
to report on a representative example of the treatment afforded an 
jndustry’s less influential members by a regulatory commission. 

Involved here are the efforts of a group of radio stations presently 
limited to operations during daylight hours to secure extended and 
stabilized hours of operation. The more than 1,300 daytime-only radio 
stations in this country of the total of 3,170 * stations seek the right 
to broadcast from 5 a. m. or sunrise (whichever is earlier) to 7 p. m. 
or sunset (whichever is later) on the grounds that, under existing 
regulations of the Federal Communications Commission, they are 
mae, render the type of service to which their au jences are 
entitled. 

The question of the hours of operation for daytime stations has been 
before the FCC for a number of years without any definitive action 
having been taken by that agency, which has jurisdiction over the 
United States radio industry. hen the efforts of daytime stations 
to secure a decision from the FCC on their formal petition for extended 
hours of operation, submitted in April of 1954, met with continuous 
failure, station owners and the officers of the Daytime Broadcasters 
‘Association, @ national organization representing about 200 of such 
stations, approached your committee seeking assistance. They com- 
plained that, 2s small businessee, they were being deprived of valuable 


operating rights by the inaction of the Federal Communications Com- 
mission, Further, they alleged that one of the important results of 


—_—_———_ 
1 As of March 1, 1957. (See table, p. 5, infra.) 
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the limitations of their operating hours was to deprive the many 
small merchants located in their communities of. the opportunity ‘to 
advertise within those communities. 

Your committee regarded the charges made by the Daytimers 
worthy of investigation. There is, of course, an obligation on the 
part of Congress to oversee the operations of the regulatory agencies 
it has created, and there is a corollary obligation on the part of this 
committee to insure that the regulatory agencies discharge their re- 
sponsibilities in a manner that does not discriminate against the small- 
business segments of the industries they regulate. The committee is 
aware that, by normal standards, the clear-channel and regional 
stations that oppose the request of the daytime stations would also, 
for the most part, fall within the category of small business. Although 
evil of the conflict between the competing commercial interests lies 

etween the daytime stations and regional stations, the major con- 
troversy is with the clear-channel stations, and, on a comparative 
basis, the Daytimers are considerably small than their principal ad- 
versaries in this matter. This committee, therefore, deemed it ap- 
propriate to inquire into the activities of the Federal Communications 
Commission and to explore the allegations that the Commission had 
failed to give proper consideration to a problem of extreme importance 
to a group of small-business men. 

Upon preliminary appraisal of the claims of the daytime stations, 
the committee concluded that the prolonged inaction of the Federal 
Communications Commission had apparently prejudiced the rights of 
the Daytimers and that the entire question warranted a full investi- 

ation. Accordingly, a Special Subcommittee on Daytime Radio 
roadcasting was established which held hearings on April 29 and 
30, 1957, on the problems raised by the Daytime Broadcasters 
Association. 

At the hearings, both the proponents and the opponents of the 
Daytimers’ request for extended and stabilized hours of operation 
were asked to present their views, and, in addition, the Federal Com- 
munications Commission was invited to offer testimony explaining 
its position and, if possible, the reasons for the delay in its considera- 
tion of what appeared to be a legitimate and reasonable request for 
a change in Commission rules by a substantial number of small busi- 
nesses. This report is based upon those hearings, material received 
by the committee from interested parties, and independent study of 
the issues involved. 

II. Backcrounp 


Since the problems posed by the petition of the Daytime Broad- 
casters Association for extended hours of operation are, in essence, 
aap manifestations of the fundamental problem of allocating the 


use of the 107? radio frequencies in the standard broadcast band, an 
understanding of the background of the allocations of those frequen- 
cies is desirable. Furthermore, as noted previously, the questions 
posed by the Daytimers’ petition have been before the Federal Com- 
munications Commission for a considerable period of time and in 
various different proceedings. A review of the chronology of the 
basic allocation policy, and, in particular, of the proceedings involving 


3 The present standard broadcast spectrum contains stations located on wencies beginning at 540 
kilocycles and ending at 1600 kilocycles, os 
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the hours of operations of daytime stations is essential to an under- 
ening 0 the current status and of the FCC’s handling of the matter. 

The first successful radio broadcast in this country was in the fall 
of 1920 when the Harding-Cox election returns were broadcast at 
East Pittsburgh, Pa. Following the success of this experiment, 
numerous stations began to broadcast. It soon became apparent 
that utter chaos would prevail unless there was adequate supervision 
over the use of radio frequencies. Following a series of national 
radio conferences called by the Secretary of Commerce, between 1922 
and 1925, to impose “industrial self-regulation,” the Congress recog- 
nized the need for close supervision by the Federal Government over 
the radio industry and adopted the Radio Act of 1927, creating the 
Federal Radio Commission and assigning to that body responsibility 
for and jurisdiction over the allocation of radio frequencies. The 
Radio Commission, after consideration of the factors then important 
in the field of radio broadcasting, formulated a policy of frequency 
allocation which has remained virtually unchanged to the present. 
The Commission reserved for standard broadcast purposes a band 
of 95 * frequencies (based on a 10-kilocycle width for each frequency). 
The basic policy for assigning the various frequencies was founded on 
the premise that the interest of the public would best be served by 
reserving a number of frequencies for stations which would, in addition 
to providing service to their immediate local areas (groundwave 
service), furnish radio signals (skywave service) to the more sparsely 
settled areas of our country by means of a more powerful signal and 
a “protected” frequency. These frequencies, known as “clear 
channels,” were to be assigned to radio stations in various regions of 
the country in such a fashion as to be capable of supplying radio 
service—albeit a type of service less reliable than local service—to 
every remote home and farm in the United States. 

‘As early as 1928, the phenomenon of “‘skywave” propagation was 
recognized. In short, this phenomenon, as the committee was in- 
formed by many of the witnesses who testified, may be described as 
the creation of a layer of the ionosphere which forms above the earth’s 
surface during the hours of darkness, and which, in effect, acts as & 
mirror reflecting the signals transmitted by radio stations. Thus, 
radio signals, which during daylight hours are dissipated into the 
upper atmosphere, are actually reflected to the earth’s surface during 
hours of darkness where they can be received by radio receivers far 
beyond the normal daytime range of the groundwave signal trans- 
mitted by the radio station. It has been further demonstrated that 
the formation of the so-called reflecting layer is not an instantaneous 
occurrence, but, rather, is gradual, commencing at, perhaps, 2 hours ¢ 
before sunset and continuing to build up to full intensity sometime 
after sunset—again, perhaps, as much as 2 hours after sunset; simi- 
larly, the layer begins to disintegrate or lose its characteristics sometime 
before sunrise, continuing the process until it has no appreciable effect 
on radio signals sometime after sunrise. 

Recognizing this fundamental law of nature, the Radio Commission 
decided that a more efficient use of the limited number of frequencies 

3 The number of frequencies has been increased over the years to the present 107. 
4 One professional radio engineer testified that “the interference docs exist for the 2-hour period that he 
[an earlier witness] was speaking of there, but tho most serious part of it, the part that is really the most 


part, is just that 30 minutes immodiately after sunrise and the 30 minutes immediately before 
sunset” p- 130). 
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within the standard-broadcast band could be accomplished if it 
permitted some radio stations to operate during daylight hours 
only on the frequencies assigned to clear-channel and other full- 
time stations. Implementation of that basic allocation policy has 
given rise to almost constant conflict and friction between ihe stations 
assigned to the full-time use of radio frequencies and those licensed 
to operate during daylight hours only. 

It must be noted that daytime-only stations have been assigned 
not only to frequencies operated by clear-channel stations, but also 
on those frequencies assigned to full-time stations operating within 
limited areas and designated “regional stations.” An eddiional 
group of stations assigned to 6 of the 107 frequencies designated 
“local stations,” limited to 250 watts, are licensed to operate on a 
full-time basis. 

The following classes of stations have been established by rules of 
the Federal Communications Commission: 

Class I—A dominant station operating on a clear channel and 
designed to render primary and secondary service over an extended 
area and at long distances. Class J stations are then subdivided into 
two classes: 

1. Class J-A.—A class I station which operates with power of 
50 kilowatts and is protected out several hundred miles during 
the daytime. At night its signal is protected throughout the 
length and breadth of the land. It is the only station in the 
entire United States transmitting on the channel. There are 25 
such stations in the United States. : 

2. Class I-B.—A class I station which operates with power of 
50 kilowatts and is also protected the same as class I-A during 
the daytime. Class J-B stations receive a high degree of protec- 
tion during nighttime; however, two class I-B stations are usually 
assigned to each class I-B channel, operating with directional 
antennas to protect each other. There are also some class II 
full-time stations assigned to these channels but they must 
operate with highly directive antennas to protect the I-B 
stations. 

Class II.—A secondary station which operates on a clear channel 
and is designed to render service to a primary service area which, 
depending on geographical location and power used, may be relatively 
large, but which is limited by and subject to such interference as may 
be received from the 50,000-watt class I stations. A station of this 

may operate with power of not less than 100 watts or more than 
50 kilowatts. 

Class IIJ.—A. station which operates on a regional channel and is 
designed to render service primarily to a metropolitan district and to 
the contiguous rural areas. <A station of this class operates with 
power not less than 500 watts and not more than 5 kilowatts. The 
service area is subject to considerably more interference than the 
class I-A and class I-B stations. A regional class III station has 
only a small fraction of the protection to its primary service area as 
copes to the protection provided class I stations under the FCC 

es, 

Class IV.—A station generally using a local channel and designed 
to render service pmacty to-a city or town and the suburban area. 
The power of a IV station is not less than 100 watts nor more 
than 250 watts. 


Pa 
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‘The number of stations within the United States assigned to each 
of these classes of stations as of March 31, 1957, are indicated in the 
following table: 


Type of channe] | Daytime or | Unlimited 
limited time time 


Clear channels: 
United States I-A: 


Mexican I-A: Class I stations. 
Bahamas I-A: 


Regional channels ! class ITI stat 
channels, class IV stations... 


Grand total. 


8/8898 .- asus 


r 


1 Includes a small number of class IV stations operating on regional channels. 
Source: Federal Communications Commission, 


Of the 107 frequencies in the standard broadcast band, 60 have, 
by international agreement, been reserved for clear-channel (wide-area 
bed ad purposes. These 60 clear-channel frequencies are divided in 
the following fashion: 25 are assigned * to United States use as J-A 
frequencies; 14 are assigned to other countries in the North American 
Hemisphere; and the remaining 21 are designated class I-B_fre- 
quencies and are assigned to the United States. Of the remaining 
47 frequencies, in the United States 41 are reserved for class III, or 
regional stations, and 6 are for class IV, or local stations. 

t may be noted from the above table that a total of 92 ° stations 
out of the 3,170 authorized to operate in the United States share 
25 class I-A frequencies. The table also discloses that 275, or 8.7 
pave: of all stations share 46, or 43 percent, of all 107 frequencies. 

iewed from the other direction, 2,460, or 78 percent, of all United 
States stations are assigned to 47 frequencies, or 44 percent, of the 
total; and looking at nighttime operation, it is seen that 1,665, or 
89 percent, of the total of 1,866 full-time stations are located on 
47, or 44 percent, of the 107 frequencies. The table also indicates 
the heavy distribution of daytime stations on regional and foreign 
clear-channel frequencies, reflecting the freeze’ adopted by the Com- 
mission, prohibiting the assignment of new daytime stations to United 
States clear-channel frequencies. 

As the number of standard-broadcast stations began to multiply 
during the 1930’s, with a corresponding increase in interference occa- 
sioned by the operation of the increasing number of stations on each 
frequency, the Federal Communications Commission, which succeeded 
to the responsibilities of the Federal Radio Commission as a result of 
the Communications Act of 1934,* instituted a reallocation proceeding. 
“1 Tho expression “‘asstqned”” means that the dominant use of the frequency is assigned to a country and 
that stations in otber countries may use the frequencies so long as the established degree of protection is 

te as dominant in the appropriate countries 


operating in United States ons; for example, 
a wencies operating in Honolulu, T. H., ane in 


freeze is discussed in sec, V, infra, 
* Title 47 U. S. C., secs. 151, ot seq. 
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Among the issues giving rise to the proceeding was the request of the 
clear-channel stations for increased power (labeled by some as “‘super- 

ower’’) to enable the clear channels to serve better the areas without 
ocal radio service. The impetus behind that proceeding was lost when 
the United States Senate adopted a resolution in 1938,” indicating that 
it was the sense of the Senate that no stations should be granted 
authority to operate at more than the then authorized 50,000 watts, 
a limitation which is currently in effect. 

In 1945 the Federal Communications Commission, in response to 
requests by clear-channel stations for additional power and signal 
protection, instituted the so-called Clear Channel Proceeding (docket 
No. 6741) to consider revision of the Commission’s established rules 
governing the allocation of clear-channel frequencies. Included among 
the 11 major issues designated for consideration was the following: 


What new rules or regulations, if any, should be promul- 
gated to govern the power or hours of operation of class IT 
stations operating on clear channels? 


Although substantial hearings (involving 6,000 pages of testimony) 
were held on_the Clear Channel Proceeding by the Federal Com- 
munications Commission, no definitive action was taken on the issue 
quoted above or on any others in the Clear Channel Proceeding, and, 
in May 1947, the Commission initiated a separate proceeding to 
determine the nature and extent of daytime skywave propagation ”° 
of radio signals and to consider such amendments to the Commission 
rules governing clear-channel allocations as might be appropriate in 
light of the Commission’s findings. (This proceeding was designated 
as Daytime Skywave Proceeding (docket No. 8333).) After hearings 
on the Daytime Skywave case, the Commission consolidated it with 
the Clear Channel Proceeding, and oral arguments were held early 
in 1948. In February of 1948, the Senate Interstate and Foreign 
Commerce Committee, by letter to the Chairman of the Federal 
Communications Commission," requested that body to withhold a 
decision in the Clear Channel Proceeding, pending hearings on S. 2231 
(80th Cong.), a bill which would have prohibited granting power in 
excess of 50,000 watts for clear-channel stations. 

Although extensive hearings were conducted by the Interstate and 
Foreign Commerce Committee, no action was taken on S, 2231. 
Early in 1949, the Interstate and Foreign Commerce Committee 
issued a report stating in part that the question of increase of maxi- 
mum power for clear-channel] stations could legally be determined 
only by Congress and stating that the committee would “deplore the 

rendering” of a decision in the Clear Channel Proceeding prior to a 
conference meeting of North American countries scheduled to ne- 
| gotiate an international agreement for the use of radio frequencies 
in North America. No additional action was taken by the Federal 
Communications Commission on the consolidated Clear Channel and 
Daytime Skywave Proceedings, although the North American Re- 
gional Broadcasting Agreement (NARBA) was negotiated in 1950. 
(The agreement is still before the Senate Foreign Relations Com- 
°S. Res. 204, 75th Cong., 3d sess, 
i 10 Daytime Skywave Propagation {s the signals reflected by the jonospheric layer parallel to the earth’s 
surface during those portions of the day after sunrise and prior to sunset, the so-called transitional periods 


when the layer is disintegrating and building up. 
11 Text of letter may be found at p, 150, hearings. 
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mittee awaiting approval by that committee and ratification by the 
Senate.)” 

In August 1953, the Daytime Skywave Proceeding was severed 
from the Clear Channel Proceeding, and in March 1953, the Federal 
Jommunications Commission issued a proposed report in the Day- 
time Skywave Proceeding. The proposed report contained restric- 
tions on radio signals interfering with clear-channel stations indi- 
cating further restrictions would be imposed on the hours of opera- 
tion of davtime-only stations. The proposed restrictions were to be 
made applicable to new or changed station assignments, but not to 
then existing stations. The Federal Communications Commission 
designated the merits of the restrictions contained in the proposed 
report for oral argument. {n addition, it denied the petition of the 
Daytime Broadcasters Association that the Daytime Skywave Pro- 
ceeding be dismissed and also denied that organization’s request for 
changes in the policy governing the allocation of clear-channel 
frequencies. 

On May 17, 1954, the Daytime Broadcasters Association, a group 
of nearly 200 representative radio stations licensed to operate during 
daytime hours only, filed a petition with the Federal Communications 
Commission requesting that all standard broadcast stations be per- 
mitted minimum hours of operation from 5 a. m. or sunrise (whichever 
is earlicr) to 7 p. m. or sunset (whichever is later). According to 
information submitted to the committee by the Federal Communi- 
cations Commission,“ the attorney for the Daytime Broadcasters 
Association, by letter dated January 13, 1955, requested the FCC to 
withhold action on the Daytimers’ petition. In May of that year, 
the Daytime Broadcasters Association amended its petition limiting 
its request for extended hours of operation to class II (daytime only) 
stations assigned to frequencies occupied by class JIl (regional) 
stations. In December 1955, the Daytime Broadcasters Association 
again amended its petition, reverting to its original request of May 
1954, that all stations be authorized to operate on the extended hours 
regardless of the class of station involved. 

Xo further action on the Clear Channel Proceeding or the Daytime 
Skywave Proceeding has been taken by the Federal Communications 
Commission, although, as noted by Congressman Springer in his 
testimony before your committee’s Special Subcommittee on Daytime 
Radio Broadcasting," and others, the Federal Communications Com- 
mission has been constantly urged to render a decision. 

A further factor which must be considered in evaluating the situation 
facing the daytime stations is the “freeze”’ imposed by the Commission 
prohibiting additional daytime stations from being assigned to the 
frequencies reserved for clear-channel stations and prohibiting changes 
in operating rights of daytime stations already assigned to those 
frequencies. This “freeze” was adopted by the Commission initially 
in 1946 after the institution of the Clear-Channel Proceeding to give 
the Commission comparative freedom “to implement such reallocation 
of the clear-channel frequencies as might eventuate” from the Clear- 
Channel Proceeding. Thus, the Daytimers find themselves unable 


to apply for changes in/their operating rights, and many who would 


———_—_. 
12 A hearing was held on NARBAYby a special subcommittee of the Committee on Foreign Relations 
on July 11, 1957. 
13 Hearings, p. 427. 
4 Hearings, p. 6. 
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like to change frequencies or would like to begin daytime operations 
are prevented from doing so because of a “freeze” to be effective only 
during the pendency of the Clear Channel and Daytime Skywave 
Proceedings, now 12 and 10 years old, respectively, and with their 
solution not even visible on the horizon. 


Il. Taz Posrrions or tHe Daytime Broapcasters AND THEIR 
OpronENTs ON THE Merits OF THE PETITION 


Your committee takes no position regarding the granting or denial 
of the petition filed by the Daytime Broadcasters Association at the 
present time. However, as indicated, the committee felt it appro- 
priate to afford the Daytime Broadcasters an opportunity to present 
in 2 public forum its grievances against the Federal Communications 
Commission and the evidence in support of their petition. At the 
same time, the committee felt it only proper that those who oppose 
the Daytime Broadcasters’ petition be given the opportunity to 
present their arguments and evidence in opposition. 

Despite the fact that the committee does not now recommend any 
specific course of action by the FCC in this particular proceeding, @ 
recital of the principal arguments advanced by both groups will be 
helpful in understanding the nature of the problem pending before 
the Commission. 

In brief, the case of the Daytime Broadcasters is predicated pri- 
marily upon the lack of service provided to communities dependent 
upon daytime-only stations for local coverage, while the case of their 


Cpronents is founded upon the claim that the laws of nature are such 
that granting the request would deprive many millions of people 
from receiving the secondary skywave service which is their only 
radio service and, at the same time provide local coverage to a very 
small group of people—considerably Jess than those normally covered 
by the daytime operations of the local stations. 


A. THE DAYTIME BROADCASTERS CASE 


A large number of witnesses appeared before the committee to 
testify to the public service rendered by daytime radio stations in 
their communities. The need for weather information of a local 
character during the early presunrise hours was emphasized. The 
inability of local citizens to hear the early morning news was cited 
as & serious inconvenience to their communities. 

One witness told the committce of an incident involving his radio 
station’s broadcast of a community celebration and parade.'** As the 
hour for his signoff arrived, the radio announcer had to cease his 
description as the parade was moving down the main strect of the 
community, and, of course, his listeners could not turn the radio dial 
to another station to obtain the report of this important local civic 
function. 

The committee's attention was also directed to important piped acre | 
functions performed by daytime radio stations in connection wit 
hurricanc-tornado warnings and emergency broadcasts providing 
essential information to citizens in areas hit by floods.’ Upon occa- 
» Me Hearings, p. 47. 
© 18 It should be noted that FCC rules provide for operation of daytime stations during extra hours in omer- 


gency situations (bearings, p, 406). Also the FCC records show that no dominant station has ever complained 
about emergency operations of daytime stations, 
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sion, local radio stations have been the only means of requesting blood 
donors to respond to emergency situations, And, of course, the com- 
mittee heard. both from witnesses and through numerous letters re- 
ceived from school officials, of the important role played by local radio 
stations in notifying their communities whether schools would be 
closed because of weather conditions, the point being made that this 
particular information is most in demand during the winter months 
when local radio stations’ sunrise sign-on time comes so Jate in the day 
as to minimize greatly the benefits “of this service. 

The Day timers argued with emotion and feeling that although there 
may at one time have been justification for the basic allocation policy 
adopted by the Federal Radio Commission and its successor, the 
Federal Communications Commission, circumstances have so changed 
that this is no longer true. They contended that. network broad- 
casting has changed in character and that there is, indeed, an incal- 
culable loss in the efficient utilization of the frequencies assigned to 
the standard-broadcast band by providing protection to distant radio 
stations which, as a matter of practical fact, are never listened to out- 
side their local areas. This particular issue was the subject of consider- 
able questioning by members of the subcommittee, without any 
conclusive evidence being presented. 

A further point made by the Davtimers is that in most instances the 
clear-channel stations are network stations and thus carry the same 
programs simultaneously. As a result, a listener in a region included 
within the secondary service area of a distant clear channel can, by 
merely turning his radio dial, secure the same program from a station 
much closer to his home and with a much more satisfactory signal, 

Witnesses for the Daytime Broadcasters and many listeners who 
have written to the committee have indicated the great personal 
inconvenience occasioned by a radio schedule which fluctuates from 
month to month as a result of the constant change in the sign-on and 
sign-off hours. A station which during summer months may go off the 
air as late as 9:30 p. m. may have to leave the air as early as 4:15 
p. m. during the winter months. The president of a bank in a small 
community in Texas told the committee of his bank’s reluctance to 
advertise during the evening hours even though, in his judgment, 
those hours were the most suitable hours for the type of advertising 
his bank preferred.“* His point was that it was impossible to build up 
a stable listening audience to 2 news program which never came on the 
air during the same quarter hour of the day any 2 months in a row. 
And many listeners have written the committee about the great 
inconveniences involved in “tracking” their favorite radio stations all 
over the clock. 

The adverse effect of variable hours of operation upon local adver- 
tisers was stressed by the Daytimers. They pointed out that local 
merchants were especially interested in advertising during the Christ- 
mas shopping season, which occurs during the season of the year when 
local radio stations have their earliest signoff times. It is significant 
that local advertisers who are unable to secure time on local radio 
stations are not potential customers of the regional or clear-channel 
stations which occupy those frequencies or, in fact, which oceupy 
any frequencies, since the lack of coverage in the desired market and 
the relatively high cost make such operations completely impractical. 
Thus, there is a loss of advertising revenue by the local stations and a 


ioe Hearlags, p. 58. 
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corresponding inability of local merchants, who, in almost all instances, 
fall within the category of small business, to stimulate business activity. 
As noted earlier, this factor of hardship on the local small-business 
man’s advertising potential was instrumental in this committee’s 
decision to look into the problems presented by the request of the 
daytime stations. In the judgment of this committee, small business 
suffers considerable hardship when deprived of the opportunity to 
advertise through a medium as effective as local radio. 

There are, in addition, serious practical problems arising out of 
the operation of any business on a daily schedule which varies from 
month to month. For example, numerous station owners have 
written to the committee, telling how difficult it is to secure com- 
petent employees because the number of hours they work each day 
yaries from month to month. During the long days of the summer, 
a station might require twice the number of employees needed during 
the short days of the winter season. 

In answer to the charge by their opponents that they knew what 
they were getting when they sought and received daytime-only 
licenses, the Daytimers pointed out that (1) when they a plied for” 
operating rights there were no full-time frequencies available, (2) 
circumstances and the functions of radio have changed since their 
licenses were first issued, (3) the criterion should be what allocations 
policy is best suited to promote the public interest, and (4) there is 
nothing inherently wrong in seeking additional rights to benefit any 
station owner 2nd the audience his station serves. 

Finally, the Daytimers contend that the arguments of their oppo- 
nents that many millions of listeners would be deprived of secondary 
service in order to afford only a very few listeners local radio service, 
overlooks two important factors: First, the people in the secondary 
service area do not listen to the distant station, and, secondly, the 
cumulative number of listeners who would have local service is 
substantial and, although it may not equal the number of potential 
listeners of clear-channel stations interfered with, there would be 
a net gain of actual listeners if their petition were granted. 


B. ARGUMENTS OF THE OPPONENTS OF THE DAYTIME BROADCASTERS 
PETITION 


Those who have urged and who would urge that the petition of 
the Daytime Broadcasters be denied, appeared before the committee 
and presented the arguments and points which, in their judgment, 
would dictate such a decision. 

The prime emphasis of this group, which included those who spoke 
in behalf of clear-channel stations and, to a lesser extent, class III 
(regional) stations, was on the engineering aspects of the change 
requested by the Daytimers. It was their contention that the passage 
of time, shifts in listener interest, or any other factors of subjective 
preference or economic change could in no way affect the laws of 
nature, upon which the existing rules and regulations of the Federal 
Communications Commission are based. The testimony of engi- 
neers, together with charts, diagrams, and maps, was to the effect 
that, if even one daytime radio station were permitted to operate 
on a frequency during hours when the so-called ionospheric layer 
permits skywave propagation, clear-channel stations would be unable 


BEST COP" 


tram the sricin 


DAYTIME RADIO STATIONS Ml 


to provide satisfactory service to any of its secondary area, and even 
a portion of its primary (groundwave) area would be incapable of 
receiving an intelligible signal, because of interference that would 
thus be created. By the same token, the area served by the daytime 
station during its daylight operations would be appreciably reduced 
by the interference to its signal from the signal of the dominant or 
clear-channel station on the particular frequency. 

The following testimony of one of the Federal Communications 
Commission’s engineers indicates the engineering difficulties created 
by skywave interference under current FCC standards of interference: 


Mr. Srutts. May I ask the witness one question: Does 
that mean that the interference, the signal from a 5-kilowatt 
station, is so strong that, as you say, if you put one of those 
in Kansas City it would blanket out that wave band for the 
entire country, this 5-kilowatt station? 

Mr. Barr. Yes, sir; a 5-kilowatt nondirectional station 
operating at night on a clear channel would effectively 
destroy about 99 percent of the potential service area of the 
1 station. I have another exhibit here which will picture 
that in some detail. 

Mr. Srutts. That would mean you would throw up 2 
strong enough signal to jam anything clse that you would 
listen to? 

Mr. Barr. One of the contributing factors to this con- 
sideration that I mentioned, the interference potential being 
so much greater than the service potential, is the fact that 
the interfering signal can be so very much weaker than the 
signal you are trying to listen to, and still constitute a very 
objectionable source of interference. 

(Testimony of James E. Barr, Assistant Chief, Broadcast 
Bureau, FCC, hearings, pp. 160-161.) 


Moreover, the committee was informed that the daytime radio 
broadcasters were well apprised of the rights granted them by their 
licenses and, in fact, sought those licenses from the Federal Communi- 
cations Commission. Thus, it was argued, they are in a poor position 
now to seek to have the ground rules revised, t aruculealy in view of 
the fact that many applicants for licenses, desiring full-time operating 
rights, selected less desirable frequencies or operated at limited power 
(250 watts authorized for class 1V (local) stations). One radio-sta- 
tion owner testified that, when his station decided that full-time 
operation was preferable, he and his associates, at considerable expense 
and personal inconvenience, established directional antennas so xs to 
protect the signals of other stations and managed the shift to full- 
time operation. He made the point that, were the Commission to 
change the rules at this stage of the game, it would be grossly unfair 
to stations, such as his, which had, through their own ingenuity, 
effort, and expense, secured the operating rights necessary to make 
their stations of greater service to their communities and better paying 
commercial enterprises. 

Considerable attention was also given by the opponents of the Day- 
timers to the fact that any change in existing FCC rules and regulations 
would conflict with international agreements governing the alloca- 
tion and use of radio frequencies in North America. (See see. VI, 
We Hearings, p. 137, 
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infra, for a discussion of the international agreement aspect of this 
problem.) 

Your committee is satisfied after hearing the testimony of the dey- 
time radio broadcasters and of the nonbroadcasting witnesses speaking 
on behalf of the communities and audiences served by those stations, 
that their request for extended hours of operation is not frivolous or 
unreasonable. On the other hand, it is fair to say that the testimony 
of engineers made it perfectly clear to the committee that the request 
of the Daytimers could not be granted without an injurious effect upon 
the existing allocation pattern and policy. Advocates of both points 
of view conceded that the problems raised by the petition were not 
easy of solution and it is fair to say that each recognized that the 
other side had a position worthy of careful consideration. That the 
problem is complex and not easy of solution is, of course, no justifi- 
cation for “ignoring it and hoping it will go awey,” an expression 
which seems to characterize the attitude of the Federal Communica- 
tions Commission. 


IV. THe Actions OF THE FEDERAL COMMUNICATIONS COMMISSION 
IN CONNECTION WITH THE Daytime Broapcasters’ REQUEST FOR 
ExrenpED Hours oF OPERATION 


The Federal Communications Commission appeared before the 
special subcommittee of your committee and undertook to explain 
the reasons for the delay in taking action on the request of the day- 
time broadcasting stations for extended hours of operation, and, at 
the same time, attempted to demonstrate the practical engineering 
problems involved in granting the request. 

The committee has considered the explanations offered by the 
spokesmen for the Federal Communications Commission for its delay 
in disposing of the petition of the daytime broadcasting stations and 
regards them as unsatisfactory. 


A. THE EXPLANATIONS FOR DELAY ADVANCED BY THE FEDERAL 
COMMUNICATIONS COMMISSION 


According to testimony from the Commission’s General Counsel, 
the Commission in 1948 was “in a position in which it could have, on 
the basis of the record before it, reached a tentative decision in these 
two cases [the Clear Channel Proceeding and the Daytime Skywave 
Proceeding which at the time were consolidated]” (hearings, p. 150). 
The General Counsel then made the following statement: 


* * * However, at that time we were preparing and look- 
ing toward an international conference which would basically 
relate to the problems in this field, and due in part to the 
desire of the Senate Interstate and Foreign Commerce Com- 
mittee, expressed in 1948 and late 1949, that action was not 
desired then, no final action was taken. 


It is correct, as pointed out by the Commission, that the acting 
chairman of the Committee on Interstate and Foreign Commerce did, 
by letter dated February 27, 1948 (hearings, p. 150), request the 
Commission “‘to reach no conclusion and take no action in ihe pend- 
ing matter of superpower and clear channels until such time as the 
Senate Committee on Interstate and Foreign Commerce has assigned. 
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hearings on S. 2231 [a bill designed to limit United States stations to 
50,000 watts].””. The hearings on S. 2231 by the Committee on Inter- 
state and Forcign Commerce were held during April 1948, and, in 
February 1949, the committee issued an interim report indicating its 
strong opposition to any proposal to increase the power of United 
States radio stations above 50,000 watts. The committee’s report 
made perfectly clear that it believed that the question of superpower 
was one of broad national policy to be determined by the Congress 
rather than the Commission. 

In any event, the following excerpt from a letter dated January 27, 
1950,!° addressed to the Under Secretary of the Department of State 
by the chairman of the Senate Interstate and Foreign Commerce 
Committee, makes clear that aside from the question of superpower, 
“the use which will be made in this country of our so-called I-A clear 
channel frequencies” must be decided upon before an equitable agrec- 
ment could possibly be reached with the other countries of the North 
American hemisphere: 


So much for the administration of the conference. Much 
more important is the basis of our own proposals for an agree- 
ment itself and the merit and good faith of our suggestions. 
The objective of NARBA is to work out and agree on mutu- 
ally acceptable use of standard AM frequencies in the coun- 
tries of the North American hemisphere. There is no possi- 
bility of an equitable agreement being reached or consum- 
mated which is not premised on a plan which promises a fair 
allocation of facilities for the entire North American region. 
Therefore, it is basic that we first come to a conclusion with 
respect to the use which will be made in this country of our 
so-called 1—A clear-channel frequencies which will pave the 
way for a complete and equitable solution. 

It is no secret that the Federal Communications Commis- 
sion has given serious study to a number of alternative uses 
that might be made of United States clear channels, not only 
in the best public interest of listeners in this country but to 
permit limited use of such frequencies in neighboring coun- 
tries. For example, an enginceringly sound plan has been 
prepared within the Commission which (a) would permit the 
duplication of a number of clear channels within the United 
States; (6) would permit class IJ unlimited time facilitics on 
all 1-A clear channels in this country and in the other North 
American countries (thus giving our delegation something to 
bargain with for Cuba, Mexico, Canada ct al.); (¢) would per- 
mit unlimited time class IV station operation on two dear 
channels, thereby again providing additional station facilities 
in the United States and in the other North American coun- 
tries. 

Such a plan would make available within the United States 
at least 2 more 50-kilowatt class 1-B stations; at least 80 
additional class II regional stations (which could operate 
with power from 1 kilowatt to 10 kilowatts) ; and many, many 
additional class IV unlimited time local stations. If Cuba, 
Mexico, and Canada similarly followed our lead, which ob- 


% Full toxt of letter may be found in hearings, p. 377. 
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viously they would have every reason to do, this pool of new 
available stations would be further increased by approxi- 
mately 50 percent. Thus, there would become available in 
the North American hemisphere enough frequencies for 
tremendous additional radio coverage. In our country, for 
example, all of the so-called white areas would be served by 
broadcasts from locally placed stations. This would give 
great impetus to new business in radio. 

The important factor about this whole plan is that it would 
not affect adversely the economic or financial status or the 
service in the slightest degree of any existing clear-channel 
station in the North American hemisphere; it would cure the 
prevailing interference problem; it would enable the fullest 
and most equitable use of frequencies; and it would permit 
conclusion of a NARBA agreement which should meet with 
the general approval of all the signatories and of the radio 
industry in this country. 

I am amazed that at a meeting held last weck in the State 
Department to hear suggestions from United States industry 
and Government advisers, prior to the February conference 
with Cuba, no mention was made of such engineering plans 
for the wider use of frequencies, or the need for their promul- 
gation as an essential first step before reconvening of the 
NARBA Conference. Unless and until the State “Depart- 
ment insists upon a decision by the Federal Communications 
Commission in line with this plan which would be in accord 
with today’s needs and practices in standard AM broadcast- 
ing, NARBA Conferences are doomed to failure and any 
agreement which may be reached will be a patchwork affair, 
unsatisfactory to some of the participants and due to the 
inequiiable burden which it would place on the domestic radio 
indusley certain to be rejected by the Senate of the United 

tates, 


The Department of State’s attitude toward the clear-channel prob- 
lem and the Interstate and Foreign Commerce Committee’s desire 
that the Commission conclude its consideration prior to the final 
NARBA negotiations is apparent from the following paragraph from 
the letter of the Department of State ” in response to the Interstate 

and Foreign Commerce Committce’s letter set forth above: 


The Department’s position on the clear-channel problem 

has been that the clear-channel decision was purely a domestic 
matter, and as such, it was solely the responsibility of the 
Federal Communications Commission. Accordingly, the 
Department has hesitated to take any action on this matter. 
Whether it will now be possible for the Commission to render 
a decision on the clear-channel question in time for it to be 
available for the second session of the NARBA Conference is 
problematical. However, in view of the suggestion contained 
in your letter, the Department will request the Commission 
to give consideration to reaching a decision on the clear- 
channel question at the earliest possible moment. ig, 


“7 Pull text muy be found in hearings, p. 379. 
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The following letter from the chairman of the Interstate and Foreign 
Commerce Committee sent upon receipt of the State Department 
letter would surely have removed any doubt that may have existed 
about the attitude of that Committee toward the prompt rendering 
of a decision in the clear-channel matter: 


Hon. Jack C. McF att, 
Assistant Secretary, 
Department of State. 

My Dear Mr. McFaut: This will acknowledge receipt of your 
informative letter of February 21, in reply to my letter of January 27. 

I am gratified that the Department of State has a clear and complete 
understanding of the problems involved in working out a new North 
American Regional Broadcasting Agreement. Moreover, it is en- 
couraging to know that the Department’s view is that United States 
radio stations must be protected in so vital a matter as the use of broad- 
casting frequencies. I concur in your statement that at the same time 
we must not threaten economic sanctions to secure imposition of our 
views on our neighbors. Of course, they are sovereign, as we are 
sovercign, and they have, as we have, the fullest right to use their 
frequencies as best suits their own economic and social needs, so long 
as such use is not directly and deliberately harmful to other nationals. 

This is one of the principal reasons I have urged that the Federal 
Communications Commission hand down a clear-channel decision 
which would provide for duplication and breakdown of our clear 
channels so that we would by precedent demonstrate to our neighbors 
in this hemisphere our own intention to use frequencies economically 
and without interference or disparagement to them. Moreover, such a 
duplication and breakdown of United States clear channels will make 
available a large number of additional usable frequencies and thus 
eliminate the problem of insufficient frequencies for all countries. 
Our action obviously would entail and, I am sure, lead to similar 


clear-channel breakdowns by our neighboring countries in this 
hemisphere and thus we would be cooperating with Cuba, Mexico, 
and Canada in reaching the goals each secks and all this without in 
any way interfering with or impairing our own broadcasting facilities. 
Therefore, I am most pleased with the paragraph in your letter 
which states that the Department of State will request the Federal 
Communications Commission to give consideration to reaching 
decision on the clear-channel question at the earliest possible moment. 
However, it should be emphasized that when we again sit down at 
the conference table, unless the decision provides for a duplication 
and breakdown of our own clear channels, we will be no better off 
than at present; and should the decision provide authority for opera- 
tion of United States clears with power ranging up to 750 kilowatts 
we will be much worse off since we will, in effect, make clear to our 

neighbors that we intend to dominate the ether. 
Very sincerely yours, 


Frsruary 23, 1950. 


Epwin C. Jonnson, Chairman. 


A careful examination of the correspondence and reports compels 
the conclusion that ‘he Interstate and Foreign Commerce Committee 
was greatly concerned about the question of superpower and, in that 
connection, did not wish the Commission to render decision but 
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felt that this particular question was one of national policy to be 
decided by the Congress. However, with regard to the other issues 
raised in the Clear Channel and Daytime Skywave Proceedings, the 
Interstate and Foreign Commerce Committee was exceedingly anxious 
that the questions so raised be resolved in order to clarify and strength- 
en the position of the United States negotiating team at the inter- 
DetioHAL Conference. Acknowledging that the Commission might 
have been confused on the wishes of the Interstate and Foreign Com- 
merce Committee ir, 1948 and 1949, that committee’s attitude since 
January, 1950, is clear and unmistakable. 

The failure of the Commission to act on the Clear Channel and 
Daytime Skywave Proceedings between 1950 and 1954 was explained 
by the fact that “immediately thereafter [the signing of NARBA] 
the Commission became involved in this long period of allocations 
for television.” * 

Reference was also made by representatives of the Commission to 
the portion of the Daytimers’ petition requesting the Commission 
“not to formalize its proposed daytime skywave decision” issued in 
March 1954. When it is realized that the proposed report would 
have moved in the opposite direction, that is, tended to restrict further 
the hours of operation of daytime radio stations, or require modified 
operations during certain hours, it can hardly be contended that the 

aytimers were asking that their request for extended hours of opera- 
tion should not be granted or that a decision on their request should 
be delayed. Indeed, the statement of the Commission’s general 
counsel at the hearings ® provides a complete answer to that sug- 
gestion: 

To the extent that 2 delay has occurred here, it could be 
said that it was in part in response to a request. However, 
I do not believe that in reality this was the reason. The 
reason simply was that this was contemplating a rather 
significant step with respect to future licensing. 


Another factor mentioned as contributing to the failure of the 
Federal Communications Commission to act is the shortage of ade- 
uate staff and insufficient appropriations from the Congress. It 
oes not appear from information available to this committee that 
the Federa] Communications Commission has been dealt with harshly 
by the Congress insofar as appropriations are concerned. Informa- 
tion submitted by the Commission indicates that during the past few 
years the Congress has granted virtually all of the funds requested by 
the President for the FCC. In some years it appropriated more than 
was requested; in others, the request was cut slightly. During the 
past 5 years, the total request has been cut by Congress less than 3 
percent.’ 

Based upon the record of the hearings and other material brought 
to the attention of your committee, it is the committee’s opinion that 
the Commission has failed to act upon a petition of extreme impor- 
tance to a large segment of the radio broadcasting industry because, 
in the Commission’s judgment, the need to resolve the problem— 
admittedly a difficult one—was not as compelling as other problems 

48 Hearings, p. 151. 
1 Hearings, p. 152. 
al. 


» Hearings, p. 
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pending before the Commission involving other segments of the 
industry. 

Your committee realizes that there are powerful and understand- 
able influences operating to compel regulatory agencies, consciously 
or unconciously, to favor the dominant members of their industries. 
In the first place, the dominant companies in any industry are im- 

ortant to that industry—they normally account for much of the 
pusiness done in the field and they have funds for experimentation 
and development of new products and techniques. They have the 
recources to retain skilled counsel and representatives in Washington 
to follow closcly the activities of the agencies of interest to them and 
to establish close personal relationships with the agency personnel. 
Tt is also true that generally it is easier, from a practical and mechanical 
viewpoint, to deal with a few large companies than with numerous 
small businesses. In many instances positions on boards and com- 
missions are filled by experts in the field whose background and 
experience has been with the dominant companies of the particular 
industry, and, of course, the best post-Government. prospects for 
agency personnel are frequently in those segments of the industry. 
The point that should be made is that there is a burden on the indi- 
vidual members of the commissions and boards—and this applies 
equally to their staffs—to take special pains to overcome this natural 
tendency to ignore the smaller segments of the industries over which 
they exercise jurisdiction. 

This committee holds the view that regulatory agencies have a 
responsibility to give equitable consideration and treatment to every 
segment of the mdustries they were created to supervise. In the 
judgment of the committee, the Federal Communications Commission 
has not. been frir to the daytime radio broadcasters in refusing to 
mee; the issues which that group has properly raised. It is not 
difficult to understand how a commission might push to the side 
consideration of a matter of vital concern to relatively small radio 
stations when the pressing problems of television were demanding 
attention. But the responsibility of the Federal Communications 
Commission—and, indeed, the entire spirit of the Administrative 
Procedure Act and the philosophy underlying the creation of admin- 
istrative agencies—requires that a proper request of a portion of an 
industry for specific relief be appropriately considered and acted 
upon within 2 reasonable period of time. Whether the Commission 
has delayed since 1945, 1947, 1950, 1954, or 1955 is not important, 
but the unfortunate truth of the matter is that by the middie of 1957 
no action has been taken on this problem. of such vital concern to 
over 40 percent of the Nation's radio stations and their millions of 
listeners. 


B, THE ROLE OF THE FEDERAL COMMUNICATIONS COMMISSION 


Although one of the leading engineers of the Federal Communica- 
tions Commission spent considerable time explaining to the committee 
the technical problems involved in granting the request of the day- 
time stations (sec. III, supra), there was a concession by representa- 
tives of the Commission that the daytime radio broadcasting stations 
do have genuine problems resulting from their variable sign-on and 
simoff hours. Despite this concession, the impression created by 
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the testimony of the Commission representatives was that the Day- 
timers had failed, in their offermgs to the Commission, to present 
a satisfactory solution to the problems raised by their request for 
extended hours of operation. The committee was told frequently 
that the engineering data submitted by the Daytimers were inadequate 
to support the request. In your committee’s opinion, there are two 
important factors which this attitude overlooks: (1) This attitude 
is based upon the assumption that the basic allocation policy adopted 
in the 1930’s should be continued, and (2) the Feder: ue Communica- 
tions Commission is charged by the Statute which created it with 
protecting and furthering the public interest, and the Commission, 
therefore, has affirmative responsibilities to use its own enginecring 
staff and ingenuity in promulgating rules and regulations governing 
the use of communication facilities in this country. 

Great stress was placed by the Daytimers upon the changes in 
radio-listener preference and habits during the years following the 
original decision to set aside clear channels to service the great, 
sparsely settled areas of this country. This committee is reluctant 
to state that on the basis of the information available to it the funda- 
mental allocation policy should be completely revised. This com- 
mittee does, however, urge that the Commission, in keeping with 
its statutory responsibilities, reexamine its basic allocation policy 
to determine whether there have been changes in the listening habits 
of the American public during the years since the policy now in effect 
was adopted, and whether, if there are such changes, as alleged by 
many industry people, appropriate revisions should be made in the 
allocation of our radio frequencies. The committee is astonished at 
the lack of any reliable body of information indicating whether, as 
a matter of practical fact, the protected signals of the clear-channel 
stations are listened to outside the primary service arcas of the clear- 
channel stations. 

It must be obvious that, if the clear-channel stations are not listened 
to in the so-called white areas,” there is xn unreasonable waste of the 
precious radio frequencies involved. In the opinion of your com- 
mittee, no governmental body could resolve the issue of the use of 
radio frequencies without first securing data on this fundamental 
question of listener preference and practice. 

‘Those who support the Daytimers’ petition, those who oppose it, 
and the Commission, all had vague feelings about this all-important 
issue but no persuasive data to support their conflicting views.” In 
this day of radio-listener surveys, it would seem that such data is 
obtainable with comparative ease,” and representatives of the Federal 
Communications Commission indicated at the hearings that there 
are some data available on that subject. However, in response to a 
formal request for such data, submitted by the chairman of the 

2 White areas are those indicated on maps showing radio coverage that have no primary service, that 1s, 
they do not receive any groundwave service but must rely solely on skywave (or secondary) service. These 
areas are predominantly rural in character and include tsolated regions located in mountainous terrain, 

2 The Daytime Broadcasters Association, in its rebuttal statement (hearings, p. 298), did submit some 
data obtained from the A. C. Niclsen Co. indicating a sharp drop in listeners to some Chicago clear-channel 
stations during nighttime hours as contrasted to daytime hours. 

2 The committee has noted a report by an advertising agency (which, incidentally, includes among its 
clients a number of radio stations operating with high power) indicating that “spectacular audience gains” 
have been made by local, independent radio stations in the past several years. The advice to radio adver- 
tisers is summarized in these words: ‘There has been such a change in the nature of local radio in virtually 
every market that continuous reappraisal of markets and stations is necessary so as to avoid buying radio 


time today based on yesterd: facts.", Adam Young, Inc. New York, N.Y. See also Broadcasting 
Telecasting, June 17, 1957, p. 
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Special Subcommittee on Daytime Radio Broadcasting, the FCC 
replied that any data it had were more than 10 years old and that it 
was considering purchasing data accumulated by a private radio- 
survey company.” 

It should be noted that this concern over the practical value of the 
protected clear-channel signal is not original with this committee. In 
1949 the Senate Committee on Interstate and Foreign Commerce 
made the identical observation and suggested that the Federal 
Communications Commission undertake on-the-spot surveys to de- 
termine what kind of radio service the people in those areas actually 
received and listened to. The following quotation from the Com- 
merce Committee report is as apt today as it was in 1949: 


* * * Tt has been asserted that such superpower stations 
are necessary to give diversified radio coverage to small, 
isolated communities located in the Rocky Mountains and 
southwestern parts of the United States which are covered 
by only 1 or 2 stations at present. We have heard much of 
these so-called white areas alleged to have little or no radio 
coverage. But we have yet to be convinced by a factual 
survey of such areas that they do not, in fact, get adequate 
radio coverage. The major evidence on this subject pre- 
sented to the committee during the hearings on the Johnson 
bill were enginecring diagrams and curves which purported 
to show by mathematical calculation that there are areas 
without adequate coverage. What we should like to see, and 
we believe that the Federal Communications Commission 
should want to have, is a careful, on-the-spot survey of these 
alleged areas to learn from radio listeners themselves what 
kind of radio service they receive (S. Rept. 49, Sist Cong., 
1st sess.). 


The FCC witnesses referred to the “inadequate engincering sup- 
port” in the material submitted by the Daytimers in behalf of their 
petition, the implication being that the Daytimers had failed to make 
a case. In the view of your committee, the adversary type of pro- 
ceeding utilized in judicial actions is exceedingly valuable and. 
perhaps, the most effective means of bringing to open discussion all 
factors to be weighed in reaching a decision. In adjudicating specific 
cases, for example, the awarding of a license to one of many applicants 
to operate a station (one of the principal functions of the FCC), it is 
essential that heavy reliance be placed upon the data and arguments 
presented by the various adversaries. However, the Federal Com- 
munications Commission has been charged by the Congress with 
specially heavy responsibilities in promulgating rules and regulations 
of general applicability to the industry which it supervises. Thus, it 
is incumbent upon the Commission to use its own resources in arriving 
at such decisions. It is obvious that decisions of far-reaching import 
must be rendered in the public interest and that the decisions should 
not be governed solely by the ability of the advocates employed by 
the competing interests. It is no secret that, normally, in any such 
contest the smaller elements of the industry are in a poorer financial 
position to obtain the time and services of expensive legal and engi- 
neering counsel. 


4 Hearings, p. 411. 
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This committee urges, therefore, that the Commission utilize its 
staff and its own technical talents in attempting to arrive at the solu- 
tion to the dilemma posed by the Daytimers’ request for extended 
and stabilized hours of operation. When Congress created the 
Federal Communications Commission, it had in mind more than 
providing a referee for the battles between competing financial 
interests. 


C. POSSIBLE APPROACHES TO THE PROBLEM OF THE DAYTIME STATIONS 


Your committee is well aware of the complexity of the problems 
posed by the petition of the daytime stations and appreciates the 
difficulty involved in rendering a decision which would satisfy the 
requirements of the Daytimers and their millions of listeners and at 
the same time prevent disruption of an allocations policy now in 
operation (although the committce believes. as indicated earlier, that 
that policy warrants reexamination). What causes the most concern 
is the apparent attitude of indifference and the negative approach 
of the Federal Communications Commission to the legitimate, though 
admittedly difficult, problems of a substantial segment of the industry 
and to vast numbers of the radio-listening public 

So far as the testimony presented to this committee is concerned, 
it does not appear that the Commission has made any effort to consult 
with the Davtimers in an effort to work this matter out to the satis- 
faction of the Daytimers, the regional stations, the clear-channel 
stations and the public. This committee would be more confident 
of the ability of the FCC to resolve this matter if it had evidence 
that that expert body were exploring possible solutions to the dilemma 
posed by the Daytimers’ petition. The members of this committec, 
of course, do not profess to have the technical competence to advise 
the Commission on the various possible solutions (although much of 
the difficulty apparently rests in the basic allocations policy, a field 
in which Congress is surely capable of legislating). There are, 
however, some suggestions which have come to the committee’s 
attention which appear to merit scrious consideration by the FCC. 

1. An increase in the number of frequencies in the broadcast. band.— 
It has been suggested that with the present state of technology in the 
radio field it may be possible to reduce the width of each frequency 
in the broadcast band from the present 10 kilocycles to 8 kilocyeles, 
thereby increasing the number of frequencies from 107 to 133.7% This 
would, of course, permit a much larger number of stations to be on 

23 It is worth noting that, in a recent proceeding involving a conflict between a Minneapolis clear-chanper 
station and 1 limited-time station operated by the city of New York, an FCC hearing examiner recom- 
mended that the New York station be granted the right to continue broadcasting between 6.2, m, to 11 p.m. 
despite interference to the Minneapolis clear channel. The examiner based her decision on the ground 
that the New York station’s programing was sufficiently unique and important to justify its continued 
operation even though there are numerous other stations in New York. The examiner ide the point, 
which seems appropriate to the subject of this report, that the rules promulgated by the C should not 
be adhered to slavishly if to do so would thwart the public interest and run counter to the responsibilities 
imposed on the Commission by the Congress, 

® That this suggestion ts advocated by some responsible radio peonle is indicated by the following dis- 
cussion from the hearings of tho Committes on Foreign Relations on NARBA (July 8, 1953) p. 14: 

“*Senator FERGUSON, What broke the negotiations with Mexico? 

“Mr, Hype. It was difficult for us to find out precisely. Iam not suro we did find precisely what their 
main trouble was. The Mexicans asserted an interest in additional clear channels, three additional clear 
channels, for one thing, 

* Senator FERGUSON. Would those clear channels have interferred with America’s clear channels? 

“Mr, Hype. Those clear ckannels would have had to have come from the standard broadcast band, 
every channel of which was occupled, and no provision could be made for additional clear channels for 


Mexico except to remove authorized stations or perhaps, to create new channels by narrowing the separa- 
tions between channels, say from 10 kilocycles to 9, and I was going to mention in connection with your 
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the air on a full-time basis affording local service to hundreds of com- 
munities which at the present have only daytime service. A member 
of the FCC testified that a new process had been developed recently 
which could conceivably make such a change technically feasible 
(although there would still remain the problem of securing the agree- 
ment and participation of the other North American countrics to 
such a change.) 76 

2. Narrowing of other frequency bands and reassignment of additional 
airspace to standard radio.—Although the competition for airspace is 
keen, it may be possible to narrow some other bands (using techniques 
such as reducing frequency separation as discussed above) and re- 
assigning the space to the standard radio broadcast band. Even 
appreciating the needs of the other communications media for suffi- 
cient airspace, the need for every community to have its own radio 
station on a fulltime basis (or at least on the basis proposed by the 
Daytime Broadcasters Association) should be of high priority in the 
allocation of the air by the FCC. 

3. Reduce the power of the clear channels.—Reduction of the power 
of the clear-channel stations would make it possible to assign more 
stations of a local character to full-time use because of the reduced 
interference from the clear-channel stations. 

4, Relocate the clear channels —It has been contended that, even 
accepting the basic allocation policy of the FCC, it has been improperly 
employed by permitting a heavy concentration of clear-channel sta- 
tions in large metropolitan areas, particularly in the East. If the same 
number of clear channels were continued but spaced throughout the 
United States in a fashion better calculated to cover the so-called 
white areas, a greater number of local stations could be permitted to 
operate in a satisfactory manner. 

5. Break down the clear channels.—If the I-A clear channels were 
forced to divide the country into sections and 2 or possibly 3 were 
assigned to the same frequency, a substantial number of frequencies 
would be made available for additional regional or local stations. The 
clear channels would still be protected in the areas assigned to them 
but the extravagance of protecting the great southwestern area of the 
United States for the signe! of a New York City station, for example, 
would be climinated. 

6. Deny the Daytimers’ petition. If there is no possible means of 
granting the request of the daytime stations, the Commission should 
deny the petition within a reasonable period of time in order that they 
may appeal to the courts or take their case to Congress. This situation 
seems to be a good example of where “justice delayed is justice 
denied.” 


question, Senator Ferguson, that at one timo in the Conference a Mexican delegate did propose that, Thon 
later, he withdrew his proposal. 

“*When it was first proposed, we were inclined to oppose it, flatly. It would have meant that hundreds 
of stations would have to buy new equipment, make changes in their operations, which would cause certain 
dislocations after listing habits for the purpose of finding new channels for another government. 

“Some members of the Canadian delegation, from o technical standpoint, showed some interest in it, 
but the chairman of the Canadian delegation became very much concerned about any such movement 
because he, as an engineer by early training and others felt that narrowing of the channels would lead to 
some deterioration of service. However, narrower channels are used in some other countrics. I under- 
stand that narrower channels are used at Icust to some extent, in Europe. It would have required sub- 
stantial dislocations, Howover, before the Mexicans withdrew from the Conference, they abandoned 
that project at that particular time, asserting that it would be necessary to get some revision of broadcasting 
practices in the countries south of Mexico before they would change tho channel system, and they did ask 
that the Conference consider the possibility of creating new channels by narrowing the spacings,”’ 

xe Hearings, p. 180. 
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D. PROCEDURES OF THE FEDERAL COMMUNICATIONS COMMISSION 


Some concern over the procedures employed by the FCC was 
evidenced at the hearings and in the formal inquiries directed to the 
Commision by the chairman of the Special Subcommittee on Day- 
time Radio Broadcasting. The committee finds nothing in the pro- 
cedures described by the FCC that inherently discriminates against 
small businesses under Commission jurisdiction—it would appear that 
® more propitious use of them would, however, have resulted in 
determination of the daytim: broadcasters’ petition, the Clear 
Channel Proceeding, and the Daytime Skywave case long ago. 

The suggestion was made that the Federal Communications Com- 
mission operate in divisions rather than in the present fashion, in 
which all seven members of the Commission act as a unit. The 
purpose of the suggestion, of course, was to achieve a more efficient 
utilization of the time of the individual members of the Commission. 
This committee has not made a sufficiently thorough study of the 
Commission’s procedures to recommend any specific changes but 
urges the Commission to give serious attention to expediting its 
tremendous workload. This committee is not unsympathetic to the 
difficulties faced by the Federal Communications Commission and 
will do everything in its power to assist the FCC in seeking legislative 
reforms if those prove necessary. 


E. SUMMARY 


Despite (1) the age of the problem posed by the daytime radio 
stations’ petition (estimates range from 2% to 19 years), (2) the fact 
that even the opponents of the petition concede that the daytime 
stations and their audiences have a legitimate and important problem, 
and (3) the affirmative duty of the Federal Communications Com- 


mission under the statute creating that body to resolve problems of 
this nature in the best interests of the public, the issue of the hours of 
operation of daytime stations has reposed in an obscure pigeonhole 
in the FCC. The Commission halfheartedly offered a variety of 
reasons for its failure to act, but when they are all boiled down the 
FCC’s inaction is based upon the demands on its time and efforts by 
the “important and pressing” problems arising out of the growth and 
development of the television industry. From the testimony of 
nonradio witnesses and the numerous letters received by the com- 
mittee, it is clear that » vast group of people from small towns and 
rural areas would dispute the Commission’s view of the relative 
importance of television and daytime radio service. 
‘Thus, the action of the FCC in this particular instance resulted in 
discrimination against small business, and is the basis for the com- 
plaints made by the daytime radio stations which were considered by 
your committee. Action on a legitimate request for additional rights 
y a group of relatively small businesses was shunted aside in favor 
of action on problems involving the “more important” segments of the 
industry; the status quo favoring the stronger elements in the in- 
dustry was preserved negatively by taking uo action and affirmatively 
by imposing a “freeze”? pending consideration of the matter; and the 
burdens of a struggle on an important issue before an agency weigh 
at more heavily on the weaker and less well-organized members of the 
industry. 
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It should be clearly understood that the committce has absolutely 
no quarrel with the clear-channel stations which are the most ¥ igorous 
opponents of the Daytimers’ request. Their opposition is most 
natural and to be expected. Granting the request would necessarily 
result in a diminution of the rights and benefits presently enjoyed by 
the clear channels. Your committee is, of course, not critic a of their 
efforts to protect those rights and to defend themselves against a 
challenge to their position. Our criticism is directed, instead, at the 
Federal Communications Commission. 

Although the fundamental question of allocating the use of radio 
frequencies is one that could, quite appropriate ly be resolved by 
Congress, the Federal Communications Commission is better equipped 
to render a decision in the particular cases involved here, if it will but 
do so. The committee is somewhat encouraged by the Commission’s 
assurances of active consideration and by reports that the Commission 
staff has been instructed to make the necessary studies upon which the 
Commission’s decision is to be based. However, the past flurries of 
activity in this matter unfortunately blew themselves out before any 
decision was reached. Numerous individual Members of Congress 
and congressional committees have urged prompt action by the Com- 
mission on this matter in the past, but all in vain. The devices 
available to Congress to require a commission to act are exceedingly 
limited. But, in your committce’s judgment, it is imperative that 
this matter be resolved within a reasonable period of time. If the 
Federal Communications Commission continues to avoid its respon- 
sibilities to make a decision in this matter, Congress may be compelled 
to resolve the issue, The committee does not make such a recom- 
mendation at this time but shall follow closely the progress made by 
the Commission in considering the Daytimers’ petition and, if positive 
action is not taken within a reasonable peried of time, shall recommend 
to the Senate that legislation be enacted to resolve the problem. 


V. Tye “Freeze” on New Daytime Stations anp CHANGES IN 
Existing SratTions 


Of special interest to the committee is the “freeze” imposed on 
applications for new stations seeking the right to operate on fre- 
quencies assigned to clear-channel stations and on changes in existing 
daytime stations operating on such frequencies. The basic reason 
for the “freeze,” first adopted in 1946 and continuously in effect in 
one form or another since that time, is to preserve freedom of action 
for the Federal Communications Commission in deciding the clear- 
channel and the Daytime Skywave Proceedings. The point is made 
that the Commission will be in a much better position to enforce 
whatever decision is made if numerous stations have not been assigned 
to the frequencies involved in those proceedings. Clearly, a decision 
would be easier to effectuate if great station dislocation were not in- 
volved, but the fundamental weakness in the justification for the 
“freeze” is that it has been in effect for over 11 vears and there is at 
present no indication of how much longer it will ‘be necessary to keep 
it operative, since, according to the ‘FCC, that will depend upon 
resolution of the clear-channel and daytime skywave cases. 

Some absurd results of the freeze were demonstrated in the sub- 
committee hearings. One station owner testified that his station in 
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Framingham, Mass., was required to sign off at his local sunset time, 
while a New York City station, 206 miles closer to the dominant sta- 
tion in Fort Wayne, Ind., was authorized to sign off at local sunset of 
the Indiana station, 1 hour later. The FCC spokesman at the hear- 
ings observed that such a situation was unfortunate but, apparently, 
the Framingham station did not apply for the extra hour until after 
the freeze was instituted, while the New York station did apply.” 
The attitude of the FCC on this matter is clearly expressed in the 
following response to a suggestion by the special subcommittee of a 
possible amendment to the freeze to obviate such a ridiculous situa- 
tion as that described above: 


While amendment of the freeze, pending final decision, to 

ermit the processing of applications of this sort, may scem to 
be a degree of allure when considered in terms of the facts 
of this individual case, it would, in our opinion, lend to a 
totally unmanageable administrative burden if the Com- 
mission were to consider exceptional treatment of an individ- 
ual station or stations in particular circumstances. We are 
unable to foresee any equitable basis on which to distinguish 
processible applications from those which should continue to 
remain under the general freeze. Each situation is in a sense 
unique and a consideration of the equities on an ad hoc basis 
or the basis of some classification of the different kinds of 
circumstances in which applicants find themselves involves 
difficulties for which we are unable to envisage any practi- 
cable solution. In our view, it is necessary that we preserve 
the maximum freedom of action for such reallocation of 
clear-channel frequencies as may be found in the best interest 
of the public. To start a process of a limited breakdown of 
the freeze which would almost inevitably gain in momentum 
and in proportion, with the consequent increase of obstacles 
to clear-channel allocation revisions, would be decidedly 
inimical to the broader public interest and would progres- 
sively defeat the necessary purpose for which the freeze was 
instituted in the first place (hearings, p. 405). 


In the opinion of your committee, this response is unsatisfactory. 
How can the Commission tell the owner of the Framingham station 
that he must forgo a most valuable hour of operating time during 
the choicest broadcasting time because the administrative burden 
of processing applications of this sort would be “totally unmanage- 
able’? Is it not the duty of the Commission to make these decisions 
and to make them in the interest of the public? There can be no 
doubt that it is administratively easier for the Commission not to 
be faced by applications of this nature, but it would be even easier 
if they left the radio-broadcast situation just as it is today and refused 
to process any applications for new stations or changes in existin 
operations on any frequencies. This committee is not persuade 
by the explanation of the FCC for continuing the broad freeze and 
urges that every effort be made to permit stations to have the max- 
imum rights possible, consistent with the principle of preserving for 
the FCC freedom of action in connection with the overall questions 


2” Hearings, p. 194. 
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involved in the proceedings involving clear-channel and daytime 
skywave. 

Another incident, brought to the attention of the committee by a 
witness at the hearings, involved an Illinois daytime station which 
for 4 years went on the air before sunrise under a mistaken interpreta- 
tion of its rights. Despite the fact that neither of the two dominant 
stations on the frequency had ever entered a complaint of interfer- 
ence from these operations, the FCC required the Miata station to 
cease presunrise operations. The FCC did, however, advise the 
daytime station that, under Commission rules, it could continue 
its presunrise schedule if it secured approval from the dominant 
stations, which, of course, refused to grant such approval. A Com- 
mission policy which, in essence, permits the dominant station to 
decide whether the daytime station may go on the air prior to sunrise 
raises grave questions. The Commission advises, in formal response # 
to an inquiry from the special subcommittee, that requiring the 
dominant station to demonstrate intolerable interference would in- 
volve “major rulemaking” and “it would be more appropriate to 
consider such a change in the rules under the Clear Channel Procced- 
ing, whose issues are sufficiently broad to cover the question.” This 
is persuasive except for the very practical fact that the Clear Chan- 
nel Proceeding was instituted in 1945 and is still being actively con- 
sidered by the Commission. In the meantime, the listeners of the 
Illinois station are deprived of the early-morning service they en- 
joyed for 4 years without any objection from the dominant stations 
ocated in West Virginia and Oklahoma. 

Administrative procedures—or, at least, those of the FCC—need 
the most searching reexamination if they permit an agency to ignore 
or freeze reasonable requests for improved operating conditions on 
the ground that the matters involved are intertwined with a major 
rulemaking proceeding before the agency and then allow the agency 
to pigeonhole the rulemaking proceeding indefinitely. The technique 
of freezes or temporary suspensions of certain governmental activities 
is a useful one and in some circumstances absolutely essential, but 
a temporary suspension of applications for radio licenses for over 
11 years—with the end not in sight-—is at best an abuse of the tech- 
nique and at worst a flagrant deprivation of the rights of individuals 
by an administrative agency. 


VI. Errecr or Inrernationan AGREEMENTS Upon tHe Daytime 
Broapcasters ASSOCIATION PETITION 


An issue of major importance in the consideration of the petition 
of the Daytime Broadcasters Association is the effect that granting 
the petition would have upon certain international agreements 
negotiated by the United States with other countries of North America, 

Since radio signals do not stop at national boundaries, it is apparent 
that some understanding among the various countries of a continent is 
essential to a mutually satisfactory use of the airwaves. Thus, in 
1937 the first North American regional broadcasting agreement 
(NARBA) was negotiated. This agreement, which was entered into 
by all North American countries, allocated the dominant station use 

all frequencies of the standard-broadcast band among the various. 
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countries and prescribed certain operating ground rules to be observed 
by the signatory countries. This agreement did not go into effect, 
however, until 1941, because of the refusal of Mexico to approve the 
agreement pending adoption of a supplemental bilateral agreement 
with the United States, known as the gentlemen’s agreement, which 
provides certain Mexican clear-channel stations greater protection 
than that afforded the clear channels of other participating countries. 
Interestingly enough, this gentlemen’s agreement, which requires no 
Senate ratification, contains no specified termination date and con- 
tinues in existence despite the facts that the original NARBA has 
expired and that there is currently no international agreement in force, 
due to the failure of the Senate of the United States to ratify the 
latest NARBA agreement, negotiated in 1950, 

Upon the expiration of the original NARBA 5 years after its effec- 
tive date, it was extended for an additional 3 years by an interim 
agreement which itself has expired by its own terms. In 1950 a 
second NARBA was negotiated and agreed to by the representatives 
of all North American countries, with the exception of Mexico. This 
agreement was submitted to the Senate by the President and referred 
to the Committee on Forcign Relations, where it is presently pending 
(Ex. A, 82d Cong., 1st sess.). Subsequent to the negotiation of the 
second NARBA, the United States negotiated with Mexico, and agree- 
ment between those two countries was reached in January of 1957; 
the Mexican agreement was likewise referred to the Senate by the 
President and, thence, to the Committee on Foreign Relations, where 
it is presently pending (Ex. G, 85th Cong., 1st sess.). Hearings were 
conducted by the Committee on Foreign Relations on the second 
NARBA in 1953, but no definitive action was taken. Additional 
hearings on NARBA and the Mexican agreement were held on July 
11 of this year. Despite the fact that these agreements have not been 
ratified, the appropriate governmental agencies in each of the signatory 
countries have, for all practical purposes, adhcred to the terms of the 
agreements. 

The purpose of these international agreements, as indicated above, 
was to regulate the use of the 107 radio frequencies in the standard- 
broadcast band in the North American Continent. Of the 60 fre- 
quencies reserved for class I (clear-channel) stations, 45 were assigned 
to the United States; that is, the United States has the right to allo- 
cate those frequencies to stations which are entitled to dominant use 
of the frequency, conferring upon them protection from objectionable 
interference from other stations on the particular frequency, in 
accordance with specified engineering standards. The 1950 NARBA 
provides: 


Daytime operation in general means operation between 
the times of local sunrise and local sunset at the transmitter 
location of the station; however, in particular cases other 
hours for day-time operation may be established, either in 
the present Agreement or in bilateral agreements, between 
the respective Contracting Governments, taking into ac- 
count the location of the station it is intended to protect 
(subsec. A. 6. (a) of annex 2, NARBA). 


_ The 1957 Mexican agreement declares flatly that assignments by 
either country of class II (daytime) stations on clear-channel fre- 
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uencies of the other country will be subject to, among others, a 
hmitation to the hours between sunrise and sunset at the location of 
the daytime station. 

Those who opposed the petition of the Daytimers stressed the 
international obligations of our country and pointed to the chaos 
likely to result from any efforts on the part of the United States to 
ignore its responsibilities under these agreements, due to reprisal 
action certain to be taken by the other parties to the agreements. 

It was brought out at the hearings that, in preparation for the 
negotiations of the second NARBA and the Mexican agreement, 
those favoring a change in the hours of operation of daytime radio 
stations were afforded ample opportunity to present their views to 
the United States negotiating team. Apparently, there was con- 
siderable sympathy for the pleas of the daytime spokesmen, but, as 
pointed out in the letter from the Secretary of State to the President, 
dated March 4, 1957, transmitting the second NARBA: 


Moreover, some of the United States daytime-only op- 
erators had hoped that agreement could be reached for more 
extensive nighttime use by United States stations of the 
Mexican clear channels than it was in fact possible to secure 
without consenting to additional Mexican use in Mexico of 
United States clear channels. Such use proposed by Mexico 
would have resulted in interference to the United States clear 
channels completely out of proportion to the interference 
which United States secondary use would cause to the Mexi- 
can clear channels. The United States wanted protection 
for its clear channels within the United States only, whereas 
Mexico wanted protection for its clear channels in both 
Mexico and the United States. The United States was not 
prepared so to agree. 

Those favoring the DBA petition contend that, despite their keen 
disappointment at the failure of the United States negotiating team 
to secure additional operating rights for daytime stations and their 
displeasure at the effect of the so-called gentlemen’s agreement, they 
hoped, nevertheless, it would be possible for the Federal Communica- 
tions Commission to grant their request insofar as it relates to class 
J-A frequencies assigned to the United States. 

A further question raised by the chairman of the Special Subcom- 
mittee on Daytime Radio Broadcasting involves the general policy 
of making international agreements. Thus, a question was posed to 
the FCC inquiring as to whether it would not be desirable to have 
suspended the NARBA negotiations pending resolution of the serious 
allocation problem presented by the petition of the Daytime Broad- 
casters Association. The Commission, in response,” advised that the 
Committee on Interstate and Foreign Commerce had, by formal 
notiiication, instructed the Commission not to conclude its considera- 
tion of the Clear Channel Proceeding prior to negotiation of NARBA; 
that, in any event, a rigid predetermined position could not have 
assisted in negotiations with sovereign nations on such a matter as 
the use of radio frequencies. Further, the Commission observed 
that the terms of the NARBA agreement afford considerable flexi- 
bility “in the discretion of each country enjoying the priority use of a 
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class J—-A clear channel as to the mode of utilizing such channels.’’ 
This is quite correct, but the point raised by the Daytimers goes to 
the flexibility of the use of Mexican clear channels by United States 
daytime stations. 

his committee recognizes fully the spirit of compromise in which 
all international negotiations must be conducted; however, it has been 
contended that, in this particular instance, the negotiating team 
representing the United States in the bilateral discussions with Mexico 
might well have fared better with respect to the use of Mexican clear 
channels by United States daytime stations had it been able to point 
to a formal record indicating Commission concern over the operating 
restrictions and limitations on all daytime-only stations operating 
within the United States. 

It appears to your committee that a sincere effort was made to 
secure additional rights for daytime broadcasting stations in the 
international agreements, but that the FCC was ill advised to freeze 
into international agreements an important limitation on the hours of 
operation for daytime radio stations while a petition involving that 
very point was then actively before the Commission for decision. It 
appears, further, to your committee that there is nothing in the 
agreements presently awaiting ratification by the Senate which 
would preclude the FCC from granting the relief sought by the dsy- 
time stations with respect to class I-A frequencies assigned to the 


United States, and the North American countries other than Mexico. 


VII. Tae Community Broapcasrers Case 


Another instance of the Federal Communications Commission’s 
attitude toward a group of small radio stations operating under FCC 
jurisdiction is the experience of the Community Broadcasters .Asso- 
ciation, a group of radio stations operating with a maximum power of 
250 watts on 6 channels set aside for local stations (class IV). These 
stations believed that service to their areas could be improved by an 
increase in authorized power to 1,000 watts, with no corresponding 
increase in the level of interference because all stations in this group 
would be in position to increase their power by the same amount, 
thereby maintaining the present signal-to-interference ratio. The 
Community Broadcasters filed a petition with the FCC in April of 
1956 requesting authority to increase their power to 1,000 watts. 
By April 1957, when the hearings held by the Special Subcommittee 
on Daytime Radio Broadcasting of this committee were scheduled, 
the FCC had taken no action on the petition. There had been no 
hearing, no request for views from interested parties, no announcement 
of any proceedings in the matter, and there was no indication that the 
Commission or its staff was working on the question. 

The Community Broadcasters requested that they be permitted to 
appear before the special subcommittee to present their story. Since 
their experience seemed pertinent to the inquiry being conducted 
into the FCC’s handling of the daytime petition, permission was 
readily granted, and the FCC was notified by the subcommittee of 
the additional matter to be considered at the hearings. The day 
before the hearings were to commence the Community Broadcasters 
Association advised the subcommittee that it had been notified that 
the FCC was going to schedule action on its petition and, accordingly, 
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the association wished to be excused from testifying. The Community 
Broadcasters did not appear at the subcommittee hearings, but it 
seems more than coincidental that their petition was ignored for over 
a year and that the Commission decided to consider it the day before 
hearings were to begin on the matter by a subcommittee of Congress. 


VIII. Conciusions anp RECOMMENDATIONS 


Based upon the hearings by the Special Subcommittee on Daytime 
Radio Broadcasting, the numerous communications received by the 
committee, and independent study of the problems raised by the 
petition of the Daytime Broadcasters Association, the committee has 
reached the following conclusions: 

1. The Daytime Broadcasters Association has raised a proper and 
legitimate question concerning the basic policy governing the alloca- 
tion of radio frequencies in the United States. This problem is com- 
plicated by enginecring considerations, questions involving interna- 
tional relations, and economic, public-service, and listener-preference 
factors. 

2, Tho failure of the Federal Communications Commission to act 
on the issues raised by the petition of the Daytime Broadcasters is 
founded primarily upon the Commission’s belief that the problems of 
the growth and development of the television industry merited more 
immediate attention and the time and talent of the Commission and 
its staff. The inaction of the Federal Communications Commission 
in this matter is unwarranted and inexcusable. 

3. The need of local communities for satisfactory radio service 
merits a high priority in the allocation of the relatively small number 
of radio frequencies available in the standard broadcast band. 

4, One of the most significant results of the variable sign-on and 
signoff times of daytime stations has been the inability of numerous 
local small businesses to obtain advertising time on the radio stations 
serving their communities. The committce is aware, of course, that, 
under the present allocation and assignment of frequencies, an exten- 
sion of the hours of operation of daytime stations would, in all prob- 
ability, raise significant engineering problems. 

5. The Federal Communications Commission has taken a negative 
attitude in its discussion of the problems posed by the request of the 
daytime radio stations for extended and stabilized hours of operation. 

6. The action of the Federal Communications Commission in 
imposing a “free? 2” upon the assignment of new daytime stations to 
United States clear channels and against changes in existing stations 
assigned to those frequencies, may have been the casiest course 
administratively, but it is too broadly drawn and has been admin- 
istered in a fashion that has discriminated against most daytime sta- 
tions and their many listeners. 

7. In negotiating the various international agreements affecting 
the use of the airwaves in North America, the Federal Communica- 
tions Commission and the Department of State quite properly sought 
the views of all segments of the industry, including the daytime radio 
stations. Even if the bilateral agreement with Mexico is ratified b 
the Senate, there is nothing in that or any other agreement whic 
would preclude the Federal Communications Commission from grant- 
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ing the request of the daytime stations with regard to frequencies 
other than Mexican clear channels. 

8. Some confusion was occasioned by communications from the 
former attorney for the Daytime Broadcasters Association requesting 
delays by the Federal Communications Commission and by virtue 
of the two amendments to the petition filed by that group. 

9. The Committee on Interstate and Foreign Commerce of the 
Senate in no wav delayed the action of the Federal Communications 
Commission in this matter prior to May 1948 and subsequent to 
January 1950, although during the interval there was a clear intimation 
that a decision should not be reached by the FCC, at least insofar 
as the “superpower” aspect of the Clear Channel Proceeding was 
concerned. Since January 1950, the attitude of the Commerce Com- 
mittee has clearly been that the Clear Channel and Daytime Skywave 
Proceedings should be concluded as quickly as possible. 

10. The Federal Communications Commission has not been treated 
harshly by Congress insofar as appropriations are concerned. 

11. The Community Broadcasters Association petition for authority 
to increase power from 250 watts to 1,000 watts, which had lain 
dormant for over a year, was scheduled for active consideration only 
after this committee scheduled hearings into the causes of the delay 
by the Federal Communications Commission. 

12. The Federal Communications Commission has placed undue 
reliance upon the engineering data and theories of radio-signal propaga- 
tion and interference, and has given insufficient attention to the more 
practical question of actual radio-listener preference and practice. 

13. There is a general tendency on the part of regulatory agencies 
to favor the dominant members of the industry they are set up to 
supervise which requires conscious and deliberate effort on the part 
of members of the commissions and boards and their staffs to overcome. 


Your committee therefore makes the following recommendations: 

1. The Federal Communications Commission should actively con- 
sider the petition of the daytime broadcasters and the Clear Channel 
and Daytime Skywave Proceedings as expeditiously as possible. 
The Commission should devote a substantial portion of its time and 
its staff’s time to the resolution of these longstanding matters, 

2. The Federal Communications Commission should not, in these 
particular proceedings and in all other matters involving the promul- 
gation of rules of general applicability, regard them as “adversary 
proceedings” in which the decision of the Commission is to be gov- 
erned solely by the strength of the cases presented by the competing 
interests. Rather, the Commission should utilize its own judgment, 
technical competence, and ingenuity, and that of its staff, in reach- 
ing deceoae which are best calculated to promote the interests of 
the public, 

3. The Federal Communications Commission should either modif. 
the “freeze,” pending final determination in the matters here involved, 
or administer it in » manner which would permit the daytime radio 
stations to provide the maximum amount of service to their audiences 
consistent with the Commission’s stated desire to retain “freedom 
ne action” in disposing of the basic allocation problems pending be- 
ore it. 

4. The Federal Communications Commission should secure data, 
either by use of its own staff and facilities or through contract with 
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competent, established listener-survey companies, indicating the 
preferences and the listening habits of the people located in the so- 
called white areas. 

5. The Federal Communications Commission is requested to advise 
this committee by January 7, 1958, what, if any, progress has been 
made in the consideration of the Clear Channel and Daytime Skywave 
Proceedings and the Daytime Broadcasters Association petition for ex- 
tended hours of operation. In addition, this committee would like to 
receive status reports every 60 days thereafter until such time as the 
matters are finally determined or until the committee otherwise 
requests. 

6. In the event the Federal Communications Commission does not 
give evidence of its intention to pursue an active course in the consider- 
ation of these problems, or if decisions have not been rendered within 
a, reasonable period of time, this committee will consider recommending 
to the eypennts committees of Congress that they consider legisla- 
tion to dispose of the questions involved in the proceedings pending 


before the Commission. 

7, The Federal Communications Commission and the appropriate 
committees of Congress should reexamine the procedures used by the 
Commission in handling petitions for changes in Commission rules of 
general applicability, with a view to a more equitable distribution of 
effort among the various segments of the industry and with a view to 
expediting the Commission’s consideration of such petitions. 
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